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FOREWORD

Honourable Madam Speaker, the Committee on Legal Affairs, Human Rights and Governance,
has the honour to present its Report on the consideration of the Human Rights Commission Bill,
N.A.B No. 8 of 2023, for the Second Session of the Thirteenth National Assembly. The
Committee is mandated to consider any Bills that may be referred to it by the House, as per
Standing Order No. 198(j) of the National Assembly Standing Orders, 2021.

In order to acquaint itself with the ramifications of the Bill, the Committee sought both written
and oral submissions from different stakeholders, the list of which is at Appendix Il. The Report
highlights a summary of submissions from stakeholders and the observations and
recommendations made by the Committee.

Madam Speaker, the Committee is grateful to the stakeholders who tendered both written and
oral submissions. The Committee also wishes to thank you, for affording it the opportunity to
scrutinize the Human Rights Bill, N.A.B No. 8 of 2023. Further, appreciation is extended to the
Clerk of the National Assembly for the support and guidance rendered throughout the
Committee’s deliberations.

)
@D oKy

Mr Clement Andeleki, MP June, 2023
CHAIRPERSON LUSAKA
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1.0 COMPOSITION OF THE COMMITTEE

The Committee consisted of Mr Clement Andeleki, MP (Chairperson); Ms Tasila E Lungu, MP
(Vice Chairperson); Mr Chinga Miyutu, MP; Mr. Edgar Sing’ombe, MP; Mr. Anthony
Kasandwe, MP; Mr. Monty Chinkuli, MP; Mr. George K Chisanga, MP; Mr. Lameck
Hamwaata, MP; Mr. Mulenga F. Fube, MP; and Mr. Emmanuel J. Banda, MP.

20 OBJECT OF THE BILL

The object of the Bill was to provide for the membership, functions, operations, and financial
management of the Human Rights Commission; repeal and replace the Human Rights
Commission Act, 1996; and provide for matters connected with, or incidental to the foregoing.

3.0 BACKGROUND

National Human Rights Institutions (NHRIs) are key components of national and international
human rights protection systems. They are guided by the United Nations Paris Principles relating
to the status of national institutions for the promotion and protection of human rights setting out
minimum international standards for the establishment of NHRIs. The key pillars of the Paris
Principles are; pluralism, independence and effectiveness and full compliance with the
principles, provide the human rights institution with international recognition.

In the case of Zambia, the Human Rights Commission (HRC) is established pursuant to Article
230 of the Constitution of Zambia, which Article also broadened the mandate of the HRC
following the constitutional amendments of 2016. The 2016 constitutional amendments
envisaged a more expanded legal framework than currently exists under the Human Rights
Commission Act, No. 39 of 1996 upon which the HRC has been undertaking its mandate and
functions

It is therefore, expedient that the functional operations of the Commission are founded on an
efficient and effective legislative framework to ensure that its functions and powers are primarily
aligned to the spirit of the Constitution of Zambia and the Paris Principles. It is on this basis that
the Human Rights Commission Bill, N.A.B No. 8 of 2023 has been introduced.

4.0. SALIENT PROVISIONS OF THE BILL

Clause 1 — Short title and commencement
The clause provided the citation of the Act, once enacted, and the commencement date of the
Act.

Clause 2 — Interpretation
The clause provided for the definition of key words and phrases used in the Bill in order to make
the law easier to understand by the citizens and those tasked to implement the law.

Clause 3 — Core principles of Commission

The clause sought to provide the core principles of the Commission in the performance of its
functions, which included; integrity, professionalism, propriety respect for human dignity,
impartiality and the application of the rules of natural justice.



Clause 4 — Human Rights Commission

The clause sought to create the Human Rights Commission as a body corporate with perpetual
succession and a common seal, capable of suing and being sued in its corporate name, with
power to do all acts and things that a body corporate would do.

Clause 5 — Seal of Commission

The clause sought to allow the Commission to determine the seal of the Commission. The clause
further provided for the seal to only be authenticated by the Chairperson or Vice-Chairperson
and the Secretary or any other person that is authorised to authenticate the seal by the
Commission.

Clause 6 — Additional functions of Commission
The clause sought to provide for the additional functions of the Commission, as a supplement to
those set out under the Constitution, which are to, among others to —
(a) investigate an alleged violation or abuse of human rights;
(b) research on the observance of human rights and freedoms in the Republic and publish the
results of the research undertaken; and
(c) report to the public on the observance of rights and freedoms in the Republic.

Clause 7 — Composition of Commission

The clause provided for the composition of the members of the Commission, their qualifications,
their tenure of office and the circumstances under which the office of a member may become
vacant. The clause provided for the appointment of the members of the Commission by the
President, subject to ratification by the National Assembly.

Clause 8 — Proceedings of Commission
The clause provided the procedure that the Commission may follow when conducting meetings,
the frequency of the meetings and the quorum at such meetings.

Clause 9 — Committees

The clause empowered the Commission, for the purposes of performing the functions of the
Commission under the Act, to establish committees that the Commission considered necessary
and delegate to any of those committees such functions that the Commission considered
necessary. The clause, further, allowed the Commission to appoint as members of a committee,
persons who were not members, provided that at least one member of that committee must be a
member of the Commission. In addition, the clause empowered the Commission to determine the
tenure of office for a member of a committee.

Clause 10 — Emoluments of members

The clause provided for the payment to a member of the Commission or committee of the
Commission, emoluments that the Emoluments Commission may, on the recommendation of the
President, determine.

Clause 11 — Director-General, Secretary and other staff

The clause mandated the Commission to appoint the Director-General who would be the chief
executive officer of the Commission and responsible for the day to day administration of the
Commission. Further, the Director-General was designated an ex-officio member of the



Commission. In addition, the clause empowered the Commission to appoint a Secretary and
other staff that the Commission may consider necessary for the performance of the functions of
the Commission.

Clause 12 — Oath on appointment
The clause mandated a member of the Commission, the Director-General, Secretary and other
staff of the Commission to take oath on appointment in accordance with the Official Oaths Act.

Clause 13 — Disclosure of interest

The clause mandated a person who is present at a meeting of the Commission or any committee
of the Commission at which a matter is the subject of consideration, and in which matter that
person or that person’s relative or associate is directly or indirectly interested in a private
capacity, to declare interest. Further, the clause imposed a penalty on a person who failed to
declare such interest.

Clause 14 — Pronhibition of publication or disclosure of information to unauthorised persons
The clause prohibited the publication or disclosure of the contents of a document,
communication or information which related to that person’s duties, to an unauthorised person
without the written consent of the Commission. Further, the clause imposed a penalty on a
person who failed to comply with the prohibition.

Clause 15 — Immunity

The clause granted immunity to a member of the Commission, a member of a committee of the
Commission or a member of staff of the Commission from an action or other proceedings in
respect of an act or anything done or omitted to be done in good faith in the exercise or
performance of any of the powers, functions or duties conferred under the Act.

Clause 16 — Appointment of authorised officers

The clause mandated the Commission to appoint suitably qualified persons as authorised officers
to ensure compliance with human rights and freedoms. The clause further mandated the
Commission to provide the appointed authorised officers with an identification card which shall
act as proof of that authorised officer’s appointment.

Clause 17 — Powers of entry and search

The clause empowered an authorised officer at any reasonable time, without prior notice and
with a warrant to, among others, enter, search and inspect any premises for the purpose of
protecting human rights and freedoms.

Clause 18 — Powers of investigation
The clause empowered the Commission to investigate human rights violations or abuse, and in
so doing, the clause further empowered the Commission to -

(a) issue summons on orders requiring any authority to appear before the Commission and
produce any document or record that is relevant to any investigation being undertaken by
the Commission.

(b) question any person in respect of any subject matter under investigation before the
Commission; and

(c) require any person to disclose information within that person’s knowledge that is relevant
to any investigation being undertaken by the Commission.



Clause 19 — Complaints

The clause provided for a complaint or allegation under clause 18 to be made to the Director-
General, either orally or in writing. Further, the clause mandated the Director-General to reduce
an allegation or a complaint that is made orally into writing. In addition, the clause required a
complaint or allegation to be made to the Commission within three years from the date on which
the facts giving rise to the complaint or allegation become known to the person making the
complaint or allegation.

Clause 20 — Inquiry by Commission

The clause mandated the Commission to conduct an inquiry in public once it received a
complaint or allegation under clause 19. However, the Commission may in certain instances that
it determined necessary hold an inquiry in camera. The clause further permits the Commission to
discontinue or refuse to conduct an investigation where the Commission is satisfied that the
complaint or allegation is malicious, frivolous, vexatious or the particulars accompanying the
complaint or allegation are insufficient to allow a proper investigation to be conducted.

Clause 21 — Reports and recommendations of Commission
The clause mandated the Commission, after the conclusion of an inquiry, to send a written report
of the Commission’s findings to the parties concerned, and make recommendations that the
Commission considered necessary to an appropriate authority. The clause further empowered the
Commission after the conclusion of an inquiry to, among others, recommend to an appropriate
authority -
(@) the release of a person from detention;
(b) the payment of compensation to a victim of a human rights violation or abuse, or to a
victim’s family; and
(c) the punishment of any officer found by the Commission to have perpetrated an abuse of
human rights.

Clause 22 — Suspension of Commission’s power for matter in court
The clause limited the powers of the Commission where a matter is pending before a court.

Clause 23 — Funds of Commission
The clause sought to provide the sources of funding of the Commission and how the funds of the
Commission would be expended.

Clause 24 - Financial year
The clause provided for the financial year of the Commission which would be for a period of
twelve months ending on 31°* December in each year.

Clause 25 — Accounts and audit

The provision mandated the Commission to keep proper books of accounts and other records
relating to the Commission’s accounts. Further, the clause required the accounts of the
Commission to be audited annually by the Auditor-General or an auditor appointed by the
Auditor-General.



Clause 26 — Annual reports

The clause mandated the Commission to submit to the President, within ninety days after the end
of the financial year, a report concerning the functions and activities of the Commission during
the financial year.

Clause 27 — Protection of persons acting in good faith
The clause provided for the protection of a person who, in good faith, provided information or
assists the Commission in the exercise of the Commission’s functions under the Act.

Clause 28 — Offences by principal officers of body corporate or unincorporate body

The clause provided for the imposition of a penalty on a director, manager, shareholder, or
partner of a body corporate or unincorporate body, where an offence under the Act was
committed with the knowledge, consent or connivance of that director, manager, shareholder or
partner.

Clause 29 — Execution of judgement
The clause protected the property of the Commission from execution or attachment, where a
judgement or order was obtained against the Commission.

Clause 30 — Appeals
The clause provided for the procedure of appeal for a person who is aggrieved with a decision or
recommendation of the Commission.

Clause 31 — General offences

The clause provided for the general offences under the Act which included, knowingly making
or causing to be made, to the Commission, a false testimony or false report in any material
particular on an offence or matter under investigation or giving false information to the
Commission, or disobeying a directive made under the Act. The clause further set out thepenalty
for a person who contravenes the clause.

Clause 32 — Regulations
The clause empowered the Commission, by statutory instrument, to make Regulations for the
better carrying out of the provisions of the Act.

Clause 33 — Repeal of Cap. 48 and savings and transitional arrangements
The clause repealed the Human Rights Commission Act, Chapter 48 of the Laws of Zambia, and
provided for the savings and transitional provisions once the Act was operationalised.

5.0 STAKEHOLDERS’ SUBMISSIONS AND CONCERNS

Clause 2 — Amendment of section 2

Stakeholders submitted that section 2 of the principal Act provided for the definitions and that it
was these definitions that provided for the existence of the office of the Board Secretary.
However, it was observed that the provisions of clause 2 in the Bill deleted the word Secretary.
They submitted that it was apparent that clause 2 of the Bill sought to amend section 6 and not
section 4. They submitted that this typographical error should be corrected accordingly.



Clause 2 also sought to amend section 2 which provided definitions and expanded key terms
used in the Bill. One of the definitions included was the term ‘human rights’. The Bill provided
more elaborate definitions that referred to institutions that the Commission was likely to
encounter in its work. This allowed the Commission to increase its efficacy and carry out one of
the additional functions under sections 6(1)(e)(f)(g) and (j) which stated that the Commission
shall collaborate with other institutions in various ways to promote and protect human rights in
Zambia.

With regard to the term ‘authorised officer’ under clause 2, stakeholders observed that whilst this
term was supposed to be provided for under section 15, a perusal of the section, revealed that the
term was absent. They stated that this might be a typographical error that would present a risk of
misinterpretation. As the definition of ‘authorised officer’ was necessary in relation to the
investigations of the Commission, stakeholders recommended that it should be included in the
definition clause of the Bill.

Clause 6 — Inclusion of Additional Functions of the Commission

It was submitted by the stakeholders that clause 6 of the Bill sought to broaden the mandate of
the Commission as it was consistent with sections A (1) and (2) of the Paris Principles, which
provided that a national human rights institution shall be give as broad a mandate as possible to
promote and protect human rights. Clause 6 (1) sought to broaden the mandate of the
Commission by stipulating additional functions of the Commission as outlined in clause 6 (1)(a)
to (i) . While this was a progressive inclusion, the stakeholders submitted that the Bill should
require the Commission to create and publish a yearly national human rights action plan for
future progress as was required under the Paris Principles. The plan would include a future time-
line of actions to implement human rights obligations, in addition to steps to develop
relationships with international and regional human rights organisations.

The stakeholders submitted that the action plan could be simplified and made accessible to the
public through formal platforms such as pamphlets circulated by the Commission, placement on
the Commission website and informal means such as sharing on various social media platforms.

Clause 7 Addition of Qualifications, Appointment and Removal Procedures relating to
Commissioners

Stakeholders submitted that the composition of the Commission, tenure and qualifications of
Commissioners was provided for clause 7 of the Bill. The clause also set out the process for the
removal and appointment of Commissioners. Stakeholders observed that under clause 7(4) of the
Bill, the tenure of the Commissioners was set at three (3) years and allowed them to be
reappointed for a further term of three years. Stakeholders were of the view that the Commission
must have diverse membership, comprised of an inclusive composition of full and part time staff.

They stated that this was important as human rights affected all classes of citizens and
Commissioners from different backgrounds which would enhance the ability to draw on a variety
of their combined expertise. Stakeholders further submitted that the Bill should make provision
of the inclusion of persons with disabilities, the youth and should mainstream gender.

With regard to the removal from office of a member under clause 7(5)(g), the stakeholders
observed that the provision did not stipulate what would warrant removal by the President. They



submitted that the provision should include the grounds on which a Commissioner would be
removed by the President.

Clause 8 Proceedings of Commission
Stakeholders observed that clause 8(1) empowered the Commission to regulate its own
procedures.

They were of the view that leaving the procedures to be determined administratively may prevent
transparency in that the HRC by its very nature was supposed to promote human rights through
transparent and accountable processes and procedures. In this regard, stakeholders suggested that
the procedures of the Commission should be transparent.

Clause 11 (3)- Changes to the Directorate

Stakeholders observed that while the Bill in clause 11 provides for the qualifications of the
Director General of the HRC, the provision is silent on the qualifications for the position of
Secretary of the Commission. Stakeholders submitted that the position of Secretary of a body
corporate such as the HRC was of great importance and required the holder to be a qualified or
chartered professional. They recommended that the clause should include the appropriate
professional qualifications required for the position of Secretary of the Commission.

Clause 17 Authority to enter and Search Premises

Stakeholders submitted that authorised officers were empowered to enter and search premises
pursuant to clausel? of the Bill. While this was a progressive provision, stakeholders submitted
that the qualifications of authorised officer should be stipulated under this provision and the form
for the summons should be provided. An authorised officer was a key player in the investigations
carried out by the Commission, therefore, to prevent the abuse and misuse of power wielded by
these persons, the Bill should set out relevant qualifications that would ensure investigations
were carried out in a professional and competent manner.

Clause 18 Power of Investigation

It was the submission of the stakeholders that the form for the summons referred to in clause
18(2) of the Bill should be included in the schedule or Regulations of the Act. Stakeholders
further submitted that investigations and recommendation processes of the Commission played
an important role in the protection and promotion of human rights in Zambia. For this reason,
processes by which these investigations were carried out should be stipulated in the statute and
made simple and accessible to all citizens.

Clause 19(4) Increased Time Frame for Complaints and Allegations.

While stakeholders welcomed the increased time frame within which complaints could be made
to the Commission, they noted that clause 19(4) referred to ‘exceptional circumstances’ that the
Commission would consider necessary to receive complaints after the stipulated period of three
years. The term ‘exceptional circumstances’ was, however, not defined by the Bill, neither did it
provide guidance as to what these circumstances would be. In view of this, stakeholders
proposed that the Bill should define or give guidance on what would constitute or amount to
‘exceptional circumstances’.



6.0 COMMITTEE’S OBSERVATIONS AND RECOMMENDATIONS

The Committee notes that all the witnesses who appeared before it were in support of the Bill.
The Committee also supports the Bill. However, in supporting the Bill, the Committee makes the
following observations and recommendations:

()

(i1)

(i)

v)

(vi)

the Committee observes that there are errors under clause 2 with regard to the words
‘secretary” and ‘authorised officer’ in relation to the specific sections where they are
supposed to be placed in the Bill. The Committee recommends that these errors
should be rectified to avert misinterpretation of the law;

the Committee welcomes the broadening of the mandate of the HRC as proposed in
clause 6 of the Bill. The Committee agrees with the stakeholders that in line with the
Paris Principles, this should be matched with a provision to mandate the Commission
to create and publish an annual human rights action plan to monitor progress on the
protection and promotion of human rights in the country;

the Committee observes that under clause 7 of the Bill relating to the composition of
the membership of the Commission, the Bill is silent on the diversity of the
membership of the Commission. The Committee is of the view that since one of the
fundamental principles of human rights is non-discrimination, the membership of the
Commission should be inclusive of persons with disabilities, the youth and should
mainstream gender;

the Committee further observes that clause 7(5)(g) which relates to removal of a
commissioner by the President, does not stipulate what would warrant removal by the
President nor does it explain the procedure for such removal. The Committee
recommends that the provision be amended to include the grounds for removal and
the procedure thereof;

the Committee observes that clause 11 provided for the appointment of the Director
General and the Secretary of the HRC. While the clause stipulates the qualification
requirements to be appointed as Director General, it is silent on the qualification of
the Secretary of the Commission. The Committee agrees with the stakeholders that
the position of Secretary of a body corporate such as the HRC required to possess
specific professional qualifications to effectively carry out board secretarial functions.
In this regard, the Committee recommends that the Bill be amended to include the
appropriate professional qualifications required of the Secretary of the Commission;
and

the Committee notes that clause 17 of the Bill proposes to empower the authorised
officer to enter, without prior notice, and on the authority of a warrant, any premises
that such authorised officer has reasonable grounds to believe that there are threats to
human rights. While the Committee recognises the importance of this clause, the use
of the words, ‘without prior notice’ and ‘on an authority of a warrant’ is duplicity.
The Committee, therefore, recommends that it would be sufficient for the Bill to use
the word, ‘on the authority of a warrant’ only.



7.0 CONCLUSION

The Human Rights Commission is a significant institution in the protection and promotion of
Human Rights in Zambia and the move to repeal and replace the 1996 Act is a move that is
wholly hailed by the Committee. In conclusion and to the extent of the recommendations made
herein, the Committee notes that the repeal and replacement of the Human Rights Commission
Act, strengthens the operations of the commission and aligns it to the spirit of the Constitution of
Zambia and the Paris Principles.

@0 oKy

Mr Clement Andeleki, MP June, 2023
CHAIRPSON LUSAKA



APPENDIX | - NATIONAL ASSEMBLY OFFICIALS

Mr Francis Nabulyato, Principal Clerk of Committees (SC)

Mrs Chitalu K Mumba, Deputy Principal Clerk of Committees (SC)
Mr Geoffrey Zulu, Acting Senior Committee Clerk (SC2)

Mrs Angela Banda, Senior Committee Clerk (SC1)

Mr Sanford Mwiinde, Committee Clerk

Ms Grace Mbewe, Administrative Assistant

Ms Eneless Njobvu, Typist
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APPENDIX I1-LIST OF WITNESSES

Ministry of Justice

The National Prosecution Authority
Human Rights Commission

Zambia Correctional Service

The Judiciary

Legal Aid Board

Zambia Police Service

Office of the Public Protector
University of Zambia, School of Law
University of Lusaka, Law School
Action — Aid

Law Association of Zambia

Anti — Corruption Commission

Chapter One Foundation

Drug Enforcement Commission
Transparency International Zambia
Zambia Law Development Commission
Prison Care and Counselling Association (PRISCCA)
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