THE PUBLIC PROCUREMENT BILL, 2020

M EMORANDUM

The aobjects of thisBill areto —

(a) revise the law relating to procurement so as to enhance
transparency, efficiency, effectiveness, economy, value
for money, competition and accountability in public
procurement;

(b) regulate and control practices relating to public
procurement in order to promotetheintegrity of, fairness
and public confidencein, the procurement process,

(c) promote the participation of citizensin public procurement;

(d) continue the existence of the Zambia Public Procurement

Authority;
(e) repeal and replace the Public Procurement Act, 2008;
and
(f) provide for matters connected with, or incidental to, the
foregoing.
L. KALALUKA,
Attorny-General
N.A.B. 8, 2020

27th July, 2020
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ABILL

ENTITLED

An Act to revise the law relating to procurement so as to
enhance transparency, efficiency, effectiveness, economy,
value for money, competition and accountability in public
procurement; regulate and control practices relating to
public procurement in order to promote the integrity of,
fairness and public confidence in, the procurement
process; promote the participation of citizens in public
procurement; continue the existence of the Zambia Public
Procurement Authority; repeal and replace the Public
Procurement Act, 2008; and provide for matters connected
with, or incidental to, the foregoing.

ENACTED by the Parliament of Zambia
PART |
PrELIMINARY PrOVISIONS

1. ThisAct may becited asthe Public Procurement Act, 2020,
5 and shall comeinto operation on the date appointed by the Minister
by statutory instrument.

2. InthisAct, unless the context otherwise requires—

“approvals authority” means the body or individual with

authority to grant prior authorisation of the stages in the

10 procurement process specified in accordance with section
34

Enactment

Short title
and
commencamant

Interpretation

N.A.B. 8, 2020
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Act No. 3 of
2012

Cap. 1

N.A.B. 8, 2020

“asset” includes movable and immovable property, tangible
andintangible, including stores, equipment, land, buildings,
animals, inventory, stock, intellectual property rights
vested in the State and proprietary rights;

“associate” has the meaning assigned to the word in the 5
Anti-CorruptionAct, 2012;

“Authority” means the Zambia Public Procurement
Authority continued under section 5;

“best eval uated bidder” means the bidder ranked as first, 10
following the application of the specified evaluation
methodol ogy and criteria;

“bid” means an offer to provide goods, works or services
in responseto an invitation from aprocuring entity and
includes a tender, proposal, quotation and, where 15
applicable, an application to prequalify;

“bid status’ meansthe status of being acitizen bidder, local
bidder or foreign bidder;

“bidder” meansaperson or group of personsthat offersto
provide goods, works or services in response to an 20
invitation from a procuring entity and includes, where
applicable, asubbidder, potential bidder and applicant to
prequalify;

“bidding document” means a document and required
attachments or accompaniments that are submitted in 25
responseto aninvitationto bid;

“Board” meansthe Board of the Authority constituted under
section 7;

“Chairperson” meansthe person appointed as Chairperson
of the Board under section 7; 30

“chief executive officer” means a chief executive officer
of aparastatal, statutory body or alocal authority;

“citizen” has the meaning assigned to the word in the
Condtitution;

“citizen bidder or citizen supplier” means, inthe case of — 35
(a) anindividual, abidder or supplier whoisacitizen;

(b) a firm or company, whether corporate or
unincorporate, afirmor company wholly owned
by acitizen; and

(c) abody of personswholly comprising of citizens;
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“classified audit” means an audit of a procurement that
involvesor relatesto the security, defence or international
relations of the Republic;

“coercive practice” means a practice that causes harm or
threatensto cause harm, directly or indirectly, on aperson
or a person’s property, in order to influence that person’s
participationin aprocurement process, affect the execution
of a contract or influence the sale of public assets to a
particular person or in aparticular way;

“company” has the meaning assigned to the word in the
CompaniesAct, 2017;

“consulting services’ includes services of an intellectual or
advisory nature offered by aprofessional, the delivery of
reports, drawingsor designs,

“contract” means an agreement between a procuring entity
and asupplier for the provision of goods, worksor services,

“controlling officer” hasthe meaning assigned to the words
in the Public Finance Management Act, 2018;

“corrupt” has the meaning assigned to the word in the Anti-
Corruption Act, 2012, and cognate expressions shall be
construed accordingly;

“direct bidding” means aprocurement method whereabidis
obtained directly fromasingle bidder, without competition;

“direct selection” means a procurement method where a
proposal is obtained from a single consultant without
competition;

“DirectorGeneral” meansthe person appointed as Director-
General under section 9;

“document” includes an electronic copy of that document or
record;

“duediligence” meansthe assessment of abidder or supplier's
technical, financia, commercial, historical background and
management capabilities and the bidder’s or supplier’s
governance record to effectively execute a contract;

“electronic reverse auction” means an online real time
purchasing technique utilised by aprocuring entity to select
the successful submission, whichinvolvesthe presentation
by tenderers, suppliers or contractors of successively
lowered bids during a scheduled period of time and the
automatic evaluation of bids;

Act No. 10 of
2017

Act No. 1 of
2018

Act No. 3 of
2012

N.A.B. 8, 2020
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“emoluments” has the meaning assigned to the word in the
Cap. 1 Condtitution;

“Emoluments Commission” means the Emoluments
Cap. 1 Commission established by the Constitution;

“Engineering Institution of Zambia’ means the Engineering
ActNo. 17 of Institution of Zambia established under the Engineering
2010

N.A.B. 8, 2020

Institution of ZambiaAct, 2010;

“force account” means a mechanism by which a procuring
entity undertakes some construction works using its own
equipment and personnel;

“foreign bidder or supplier” means a non-citizen bidder or
supplier who is not registered to undertake business
activitiesin the Republic in accordance with the relevant
law;

“framework agreement” means an agreement between a
procuring entity and a selected supplier, or contractor
identified for a definite term to supply goods, works or
services whose quantities and delivery schedules are not
definable or determinable at the beginning of work;

“fraudulent practice” means amisrepresentation or omission
of factsin order toinfluencea procurement or the execution
of a contract to the detriment of the procurement entity,
bidder or contractor and includes collusive practices prior
to or after the tender submission;

“fronting” means a transaction, arrangement or other act or
conduct that directly or indirectly underminesor frustrates
the achievement of the objectives of this Act or the
implementation of any of the provisionsof thisAct;

“goods’ meansobjectsof every kind and descriptionincluding
raw material's, products, equipment, objectsin solid, liquid
or gaseous form, electricity, and works and services
incidental to the supply of the goodsif the value of those
incidental works and services does not exceed that of the
goods;

“Government Agency” means an unincorporated person or
body of personsto which functions exercisable on behal f
of the Republic, involving the use or collection of public
moneys or stores as delegated by or under any law and
“Government Agent”and cognate expressions shall be
construed accordingly;

10

15

25

30

35

40



Public Procurement [No. of 2020 13

“higher education ingtitution” has the meaning assigned to

the wordsin the Higher Education Act, 2013; Act No. 4 of
2013

“international procurement agreement” meansaconvention,
treaty or other agreement to which Zambiaisa State party,
a letter of intent, memorandum of understanding or
agreement between aprocuring entity and another country
or aforeign company, institution or organisation, which
requiresthe Government to contributeitsresourcesin any
form to any procurement activities within the Republic,
wholly, partiadly, jointly or severaly;

“legally disqualified” meansthe absence of legal capacity as

provided under section 4 of the Mental Health Act, 2019;  Act No. 6 of
2019
“limited bidding” means a procurement method for goods,

worksand nonconsulting serviceswhere bids are obtained
by direct invitation to ashortlist of bidders, without open
advertisement;

“limited selection” meansaprocurement method for consulting
services where bids are obtained by direct invitation to a
shortlist of bidders, without open advertisement;

“locdl bidder or supplier” meansanon-citizen bidder or supplier
who is registered to undertake business activities in the
Republic in accordance with the relevant written law;

“market priceindex” meansametric that representsthe price
position relative to top competitors across commonly
procured goods, works and services;

“micro business enterprise” has the meaning assigned to the
words in the Zambia Devel opment Agency Act, 2006; Act No. 11 of
Anon consulting services means services other than 2006
consulting services, for the carrying out of work of any
kind, with or without the use of vehicles, machinery or
equipment or the provision of operators, technicians or
drivers;

“office holder” hasthe meaning assigned to the wordsin the

Public Finance Management Act, 2018; Act No. 1 of
2018
“open bidding” means aprocurement method for goods, works

and nonconsulting serviceswhich is open to participation
on equal termsby all eligiblebiddersthrough advertisement

of the opportunity;

N.A.B. 8, 2020
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Act No. 1 of
2018

N.A.B. 8, 2020

“open data” means data that can be freely used, reused and
redistributed by anyone subject to the requirement to
atribute and share under alicence, to increase accessibility,
usability and interoperability;

“open selection” meansthe procurement method for consulting 5
services which is open to applications for short listing on
egual terms by all bidders through advertisement of the

opportunity;

“parastatal body” means a statutory corporation or body, a
local authority or acompany inwhich the Government has 10
amajority or controlling interest;

“pricereasonablenessanalysis’ meansareview of the prices
proposed by a supplier in order to ascertain whether the
prices offered in the bids arefair to a procuring entity and
supplier; 15

“procurement” means acquisition by purchase, rentd, lease,
hire purchase, licence, tenancy, franchise or any
combination thereof;

“procurement agreement meansabilateral or aninternational

agreement relating to procurement; 20

“Procurement Committee” means a committee established

under section 27;

“Procurement Unit” meansthe division or department in each

procuring entity responsible for the execution of the
procurement or stores function; 25

“procuring entity” means—
(a) aGovernment Agency or parastatal body carrying
out procurement using public funds or any other
funds,

(b) any other body or unit established or mandated by 30
Government to carry out procurement using public
funds,

“postqualification” means the conduct of due diligence to

determine whether the bidder is qualified to perform the
contract effectively; 35

“public body” has the meaning assigned to the words in the

Public Finance Management Act, 2018;
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“publicfunds’ hasthe meaning assigned to the words inthe
Public Finance Management Act, 2018;

“public office” hasthe meaning assigned to thewordsinthe
Congtitution;

“public procurement” means the acquisition of goods,
construction works or services by a procuring entity;

“rate contract” means a mutual agreement between a
procuring entity and supplier to operate a set of chosen
items, during agiven period of time at afixed rate;

“relative” hasthe meaning assigned to the word in the Anti-
CorruptionAct, 2012;

“repealed Act” means the Public Procurement Act, 2008;

“running contract” means acontract extending over a period
of timefor an estimated or variable quantity of goods and
Services;

“service” means an object of procurement other than goods
or works, which involvesthe provision of labour, time or
effort and includes a professional, consultancy

technical, non-professional or commercial service and goods
and works which are incidental to but not exceeding the
value of those services;

“simplified bidding” means a procurement method which
invites bids from aminimum of three bidders;

“simplified selection” means a procurement method which
invites proposal s fromaminimum of three bidders;

“small business enterprise” has the meaning assigned to the
wordsin the Zambia Devel opment Agency, 2006;

“solicitation document” means abidding document, arequest
for proposals, request for quotation and, where applicable,
aprequdification document or document of any kind issued
by a procuring entity, inviting bidders to participate in
procurement proceedings,

“supplier” means a contractor, consultant, service provider
or anatural person or incorporated body that is party to a
contract with aprocuring entity for the provision of goods,
works or services including a person that has a contract
with the supplier in relation to the provision of goods, works
or servicesto a procuring entity;

Act No. 1 of
2018

Cap. 1

Act No. 3 of
2012

Act No. 12
of 2008

Act No. 11
of 2006

N.A.B. 8, 2020
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Act No. 15 of
2003

ActNo. 12 of
2011

Application

“user department” means a department, division, branch or
project unit of the procuring entity which initiates
procurement requirementsand s, or represents, the enduser
of the goods, works or services;

“variation” means any changeto astatement of requirements 5
for goods, works and services;

“Vice-Chairperson” means the person appointed as Vice-
Chairperson of the Board under section 7;

“works” means all work associated with the construction,
reconstruction, demolition, repair, maintenance or 10
renovation of abuilding, road, structure or works, such as
sitepreparation, excavation, erection, building, installation
of equipment or materials, decoration and finishing, and
includes servicesincidental to construction provided in a
contract, where the val ue of those servicesdoes not exceed 15
that of the works;

“Zambia Institute of Purchasing and Supply” means the
Zambialnstitute of Purchasingand Supply established under
the Zambia Institute of Purchasing Supply Act, 2003; and

“Zambia Qualifications Authority” means the Zambia 20
Qualifications Authority established under the Zambia
QualificationsAuthority Act, 2011.

3. (1) This Act applies to procurement carried out by a
procuring entity.

(2) Despite subsection (1), a procuring entity may, where a 25
procurement involves or relates to the security, defence or
international relations of the Republic, modify the application of the
rules and procedures of procurement set out in this Act to the
extent necessary to protect the public interest and in accordance
with procedures that the Authority may determine. 30

(3) Whereaprocuring entity undertakes a procurement that is
rel ated to or involvesthe security, defenceor international relations
of the Republic, the procuring entity shall

(a) agreewith the Authority on the type of goods, works or
servicesto be subject to modified rules and procedures 35
of procurement;

(b) agreewiththeAuthority on the modificationsto be made
to therules and procedures provided for inthisAct and
to be applied to the goods, works and services under

paragraph (a); and

N.A.B. 8, 2020



Public Procurement [No. of 2020 17

(c) apply the rules and procedures provided for inthisAct to
the procurement of goods, works and services in a
manner that is not prejudicial to the security, defence
and international relations of the Republic.

5 (4 A procuring entity and the Authority shall, on an annual
basisor as need arises, review and update the type of goods, works
and services subject to modified rules and procedures of
procurement and the modified rulesand procedures of procurement
under subsections (2) and (3).

10 (5) TheAuthority shall, access any information, document,
record or report, or enter any premises of the Defence Force and
the Zambia Security Intelligence Service with the written consent
of the President.

(6) A procurement that is subject to the modified rules and
15 procedures of procurement under subsection (2) shall be subject to
aclassified audit.

4. (1) A procuring entity shall, before entering into an  Approval
international procurement agreement, obtain the approval of the {rfﬁgggt?gg&
Authority and the Treasury and once the approval is given, seek  procurement

20 the advice of the Attorney General. agreements

(2) A procurement agreement under subsection (1) purportedly
entered into without the approval of the Authority and the Treasury,
and the advice of the AttorneyGeneral, isvoid.

(3) The financier of a commercial or concessional loan of an
25 internationa procurement agreement under subsection (1) shall
ensurethat the contractor partnerswith acitizen bidder identified

through a competitive process.

PART 11
THE ZamBIA PuBLIic PROCUREMENT AUTHORITY

30 5. (1) TheZambiaPublic Procurement Authority established  Continuation
under the repesled Act is continued as if established under this & Zambia
Act. Procurement

o ) ) Authority
(2) TheAuthority isabody corporatewith perpetual succession

and acommon seal capable of suing and being suedinit’scorporate
35 name and with power, subject to the provisions of thisAct, to do
the actsand thingsthat abody corporate may, by law do or perform.

(3) The Schedule appliesto the Authority

N.A.B. 8, 2020
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Functions of

(1) The Authority is an independent regulatory body

Authority responsible for regulation, standard setting, compliance and
performance monitoring, professional development, planning,
information management and dissemination in public procurement.

of the Authority are to—

N.A.B. 8, 2020

(@) regulate the public procurement of goods, works and
services by procuring entities and ensure transparency,
economy, efficiency, competition and accountability;

(b) monitor, assess and review the public procurement systems
and recommend improvements of the systems; and

(c) monitor public procurement and the implementation of
preference and reservation schemes by procuring
entities, and report on the overall performance of
procuring entities and make recommendations to the
Minister on their performance and functions;

(d) recommend and ensure the application of preference and
reservation schemes to promote the economic
development of citizen bidders and suppliers in
collaboration with appropriate Government institutions;

(e) consider applicationsfor—

(i) deviations from public procurement processes,
methods and rules; and

(ii) accreditation of alternative procurement systems;

(f)prepare, issue and publicise standard public procurement
documents and formats to be used by procuring entities
and other stakeholders,

(g) provide advice and technical support to Government and
procuring entities on procurement policy and other
matters related to public procurement;

(h) investigate and act on complaintsreceived on procurement
proceedings from procuring entities, bidders, suppliers
or the general public;

(i) for the purposes of the Public Audit Act, 2016 institute
procurement audits;

(j)promote private sector participation through fair and
nondi scriminatory treatment of bidders;

(2) Without limitingthegenerdity of subsection (1) thefunctions 5

10

15

25
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(K) coordinate and promote capacity building and professional
development in the public procurement system;

() monitor the execution of contracts entered into by procuring
entities,

(m) research on the public procurement system and any
developments arising from the system,;

(n) organise and maintain systems for the management of
procurement data, statisticsand information and for the
publication of dataon public procurement opportunities,
contract awardsand other information of publicinterest
in the form of open data on the website set up by the
Authority and create a central repository or database
whichincludes

(i) complaints made against procuring entities;

(ii) a record of suspended or banned bidders or
suppliers,

(iii) market prices of goods, services and works;

(iv) benchmarked prices;

(v) State organs and public entities that are
noncompliant with procurement laws,

(vi) statisticsrelated to public procurement;

(vii) price comparisonsfor goods, servicesand works;
and

(viii) any information related to procurement that may
be necessary for the public;

(o) provide guidelines on the disclosure of procurement data
and information and ensure the publication of dataand
information that is required to be published by the
procurement entities using free and open data formats
and templ ates provided by the Authority that enablethe
use and reuse of procurement and contract management
information; and

(p) develop a code of conduct to guide procuring entities,
suppliers and bidders when undertaking public
procurement with Government and public entities.

N.A.B. 8, 2020
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(3) TheAuthority may, inthe performance of its functions—

(a)cooperate with Government Agencies and other
stakeholderswith aview to obtai ning recommendations
on how public procurement can be improved;

(b) collect dataand reportsfrom procuring entitiesfor purposes
of thisAct;

(c) access information, documents, records and reports of a
procuring entity in respect of a public procurement
process,

(d) access, at areasonabletime, the premisesof any procuring
entity whose procurement isbeing monitored and request
for any relevant information from a person responsible
for thefinancial administration of the procuring entity;
and

(e) suspend or ban abidder or supplier from participating in
public procurement.

Constitution 7. (1) Thereiscondtituted the Board of theAuthority consisting
of Board of thefollowing part-time members appointed by the Minister:

(a) arepresentative of the Bank of Zambig;
(b) arepresentative of the Attorney-General;

(c) arepresentative of a public university with knowledge
relevant to the Act;

(d) arepresentative of the Ministries responsible for—
(i) finance; and
(ii) commerce;

(e) arepresentative from Cabinet responsiblefor information
and communi cation technol ogy;

(f) arepresentative from the Zambia Institute of Purchasing
and Supply;

(g) arepresentative of the Engineering Institution of Zambia;

(h) two persons with relevant knowledge and experiencein
matters relevant to thisAct; and

(i) the Director-General, as ex-officio.

N.A.B. 8, 2020
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(2) TheMinister shall appoint the Chairperson and the Vice-
Chairperson from among the membersunder subsection (1) except
that where the Chairperson is from the public sector, the Vice-
Chairperson shall be from the private sector, and vice-versa.

(3) The Schedule appliesto the Board.
8. (1) TheBoard isthe governing body of the Authority.

(2) Without limitingthegenerality of subsection (1), thefunctions
of the Board are to—

(a) ensure the proper and effective performance of the
functionsof theAuthority;

(b) oversee the management, control and administration of
the assets of the Authority in amanner and for purposes
that promote the object and purpose of the Authority;
and

(c) cooperatewith other organisations and undertakings.
9. (1) ThePresident shall appoint, a Director -General.

(2) The office of Director-General shall be an office in the
public service.

(3) The DirectorGeneral is the chief executive officer of the
Authority and isresponsiblefor the day-to-day management of the
affairs of the Authority and is subject to the general or specific
direction of the Board.

(4) TheDirector-General shall attend meetings of the Board
and may participate in those meetings but shall not vote on any
matter.

(5) The office of the DirectorGeneral becomes vacant if the
Director-General

(a) dies;
(b) becomes legally disqualified;

(c) resigns by a written notice of three months addressed to
the Board;

(d) isadjudged bankrupt; or

(e) isconvicted of an offence and sentenced to imprisonment
for aperiod of not lessthan six monthswithout the option

of afine.

Functions of
Board

Director-
Generad

N.A.B. 8, 2020
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Secretary and
other staff

Emoluments
and other
conditions of
service of
Director-
Generadl,
Secretary
and other
staff

Procurement
pricing

10. (1) TheBoard shall appoint aSecretary who shall perform
corporate secretarial dutiesfor the Authority.

(2) The Authority may appoint other staff it considers
necessary for the performance of its functions.

11. (1) The Emoluments Commission shall, on the
recommendation of the President, determine the emoluments of
the Director-General.

(2) The President shall determine the terms and conditions of
service, other than emoluments, of the Director-General.

(3) TheEmoluments Commission shall, on therecommendation
of the Board, determine the emoluments of the Secretary and other
staff of the Authority.

(4) The Board shall determine the conditions of service, other
than emoluments, of the Secretary and other staff of the Authority.

PART 111
GENERAL PrINcIPLES oF PuBLic PROCUREMENT

12. (1) Except aspermitted under thisAct, aprocuring entity
shall not structure a single procurement as two or more
procurements.

(2) A procuring entity shall procure standard goods, services
and worksin accordance with the priceindex issued by the Authority.

(3) The Authority shall issueaquarterly market priceindex to
be used by a controlling officer, chief executive officer and
procuring entity for purposes of an informed price decision.

(4) A procuring entity shall, where an item to be procured is
not covered in the quarterly market price index, undertake a price
reasonabl eness analysis subj ect to the approval of theAuthority, as
prescribed.

(5) Anoffice holder who willfully or negligently engagesor is
involved in a transaction in which standard goods, services and
works are procured at an inflated price commits an offence.

(6) Despitesubsection (5), an office holder whoiswillfully or
negligently involved in atransaction in which astandard good, service
and work is procured at an inflated priceisliable to disciplinary
action.

(7) Where an office holder is subjected to disciplinary action
under subsection (6) that office holder shall

N.A.B. 8, 2020
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(a) be informed of the allegations made against the officer;
(b) be given the opportunity to respond to those charges;

(c) be formally charged with the applicable offences if the
response under paragraph (b) is unsatisfactory; and

5 (d) whereformally charged under paragraph (c), be afforded
a fair hearing in accordance with the disciplinary
procedures applicablein the procuring entity.

13. (1) Except aspermitted or otherwise provided under this  Non-
Act, aperson shall not be excluded from participating in public ]Ejr'gfrn'm'”a'on
10 procurement on the basis of nationality, race, religion, gender or participation

any other criterion not related to the person’seligibility.

(2) Except asotherwise providedinthisAct, aprocuring entity
shall not establish arequirement aimed at limiting participationin
the procurement process.

15 (3) A procuringentity shall, whereit limits participationinthe
procurement process as provided for under thisAct, includein the
record of the procurement proceedings, the reason for limiting that
participation.

14. (1) A procuring entity shall use the standard standard
20 procurement documents issued by the Authority in procurement grocureme”t
. ocuments
proceedings.

(2) Thedocumentsused by aprocuring entity under subsection
(1) shall contain sufficient information to allow fairness, equity,
transparency, efficiency, costeffectiveness and competition among

25 personswho intend to participate in the procurement process.

(3) The standard procurement documents issued by the
Authority under subsection (1) shall include—

(a) solicitations documents,
(b) procurement plans,

30 (c) tender notices, invitations for expression of interest and
for pre-qualifications and invitationsfor quotations;

(d) abid opening report;
(e) notification or formfor use by evaluators;
(f) award notices and bid evaluation reports;

3 (9) reports on implementation progress,

N.A.B. 8, 2020
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(h) details of any contract amendments or variations;

(i)formal complaints to, and decisions of, the Authority,
procuring entities and the Review Board;

(j) reportsof investigations;
(K) lists of sanctioned or restricted and suspended companies,

(D lists of contractors, consultants, procurement experts,
procurement trainersand training ingtitutions;

(m) adeclaration not to engagein corruption;
(n) declaration of interest forms; and

(o) other relevant documents asthe Authority may issuefrom
timeto time.

(4) Thestandard procurement documentsissued by theAuthority
under subsection (1) shall be published—

(a) on the Authority’ swebsite;
(b) through any other electronic advertisement; or

(c) inat least two daily newspapers of general circulationin
the Republic.

(5) The information contained in the standard procurement
documents shall be confidential except—

(a) the contents of the request for expression of interest, pre-
qualification documents, bidding documents or request
for proposals after the date of issuance;

(b) the contents of expressions of interest, pre-qualification
applications, bids, proposal's, notetaking books, minutes
of bid evaluation meetings, comments or remarks on
each expression of interest, pre-qualification application,
bid or proposal after the contractor selection result is
published;

(c) arequest for clarification of bidsor proposal made by the
procuring entity and responses to those requests
submitted by bidders during the bid eval uation process
after publication of the contractor selection results;

(d) reports made by the procuring entity, by the evaluation
team, appraisal reports, reports of consultants or other
related reportsin the selection process after publication
of the contractor selection results; and

N.A.B. 8, 2020
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(e) other relevant documentsin the selection processthat are
marked “confidential” in accordance with thisAct, or
other written law.

15. (1) Anofficeholder, or that officeholder’srelative, shall  Restriction

5 not participate as a bidder in a procurement by a procuring entity  onorIc®

by which the office holder is empl oyed.

(2) A person who served as a procurement officer or
participated in the approval of a procurement or execution of a
procurement contract shall not participate

10 (a) in any manner, except as an officer, employee, agent or
representative of asupplier, in negotiations or technical
discussions leading to the award, modification or
extension of the contract for that procurement; or

(b) personally or substantially on behalf of a supplier in the
performance of that procurement contract.

(3) Therestriction under subsection (2) shall remain in effect
for the duration of the procurement proceedings or procurement
contract, concerned.

16. (1) A procuringentity shall usethee€lectronicgovernment Useof
20 procurement system or any other electronic procurement system ;fé’rma“on

that the Minister may, by statutory instrument, prescribe. communication
. ) ) technologies
(2) Subject to subsection (1), the electronic government

procurement system or any other electronic procurement system
shall providefor—

25 (a) publication of bidding documents, notices and invitations
to tender;

(b) submission and opening of tenders;
(c) bidevaluation;
(d) requests for information on the tender process;

30 (e) publication of changes in tender documents and
explanations for those changesif any;

(f)publication of procurement contracts subject to the
confidentiality provisionsunder section 20;

(g) publication of notices of amendments to procurement
35 contracts subject to the confidentiality provisionsunder
section 20;

N.A.B. 8, 2020
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(h) reporting on the award and performance of procurement
contracts,

(i) dissemination of laws, regul ations and directiveson public
procurement; or

(j)digital signatures.

(3) The Minister shall prescribe the manner of procurement
proceedings relating to the matters under subsection (2).

17. (1) A communication between parties to a procurement
proceeding shall be in writing or in form of a data message that
providesarecord of the content of theinformationthat isaccessible
and usable for subsequent reference.

(2) A procuring entity shall take steps that are reasonable to
bring the invitation to tender to the attention of those who may
wish to submit atender.

(3) A procuring entity shall advertisean invitation to tender—

(a) on the Government portal or aportal dedicated to tenders
set up by the Authority;

(b) in electronic advertisement as prescribed;

(c) by posting an advert at a conspicuous place reserved for
this purpose in the premises of the procuring entity;

(d) in anotice published in at least two daily newspapers of
general circulationin the Republic or in the Gazette; or

(e) inaforeign newspaper or journad if it isan international
bidding or selection method of procurement.

18. (1) A bidder shal not, after thedeadlinefor the submission
of bids, proposals or quotations, make unsolicited communications
to the procuring entity or any person involved in the procurement
proceedings that might reasonably be construed as an attempt to
influence the evaluation and comparison of tenders, proposals or
quotations.

(2) A person shall not influence, or attempt to influence, an
eval uation and comparison of abid, proposal or quotation.

(3) A person who contravenes subsection (1) or (2) commits
an offence.

N.A.B. 8, 2020
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(4) Despite subsection (2) where—

(a) a bidder contravenes subsection (1), that bidder is
disqualified from participatingin any existing or future
procurement proceeding; or

(b) an office holder contravenes subsection (1), that office
holder issubject to disciplinary action.

19. (1) A personshall not engageor beinvolvedinacorrupt,
coercive, obstructive, collusive or fraudulent practice or conflicts
of interest in any procurement proceeding.

(2) A procuring entity may, where acontract has been entered
into in contravention of subsection (1), void the contract and seek
other legal remediesavailableto the procuring entity, including the
institution of criminal proceedingsor acivil actionfor recovery of
any sums the procuring entity may have paid under the contract.

(3) Anemployeeor agent of the procuring entity or amember
of the Board or committee of the procuring entity who hasaconflict
of interest with respect to a procurement shall not

(a) take part in the procurement proceedings,

(b) after aprocurement contract isentered into, take part in
any decision relating to the procurement or contract; or

(c) beasubcontractor for the bidder to whom the contract
isawarded, or amember of the group of bidderstowhom
the contract was awarded.

(4) Anemployee, agent or member referred to in subsection (3)
who refrainsfrom doing anything prohibited under that subsection
and who except for that subsection, would have been within that
employee, agent or member’s duties shall disclose the conflict of
interest to the procuring entity.

(5) A procuringentity shall terminate acontract awardedto a
person involved in corrupt, coercive, obstructive, collusive or
fraudulent practice or who has an undeclared conflict of interest in
any procurement proceedings.

(6) For the purposes of this section, a person has a conflict of
interest with respect to a procurement if that person or arelative
of that person—

() seeks, or has adirect or indirect pecuniary interest in
another person who seeks, a contract for the
procurement; or

2020 27
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(b) owns or has aright in any property or has a direct or
indirect pecuniary interest that results in the private
interest of the person conflicting with that person’sduties
with respect to the procurement.

(7)The ownership of, or right in, any property under subsection
(6) does not include rights arising by virtue of owning sharesin
publicly listed companies.

(8) Forthepurposesof subsection (6), thefollowing are persons
seeking a contract for a procurement:
(a) aperson submitting atender, proposal or quotation; or
(b) if direct bidding procurement is being used, apersonwith
whom the procuring entity is negotiating.
(9) A personwho contravenesthis section commitsan offence.
(10) A person convicted of an offence under this section shall,
in addition to the penalty imposed by the court, be disqualified from

participating in aprocurement proceeding for five years from the
date of conviction.

20. (1) Subject to the Financia Intelligence Act, 2010 and
any other written law, an office holder shall keep confidential the
information that comesinto the office holder’s possession relating
to procurement proceedings and to bids, including any bidder’s
proprietary information.

(2) Without limitingthe generality of subsection (1), aprocuring
entity shall not, except whererequired to do so by an order of court
or the disclosure is made to the Authority under thisAct, disclose
any information relating to procurement proceedingsand bidswhere
thedisclosurewould

(a) amount to a contravention of the law;

(b) obstruct law enforcement;

(c) prejudicethelegitimate commercid interestsof the parties;
(d) inhibit fair competition in public procurement; or

(e) inanyway be contrary to public interest.

(3) A person who contravenes a provision of thissection
commits an offence.
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21. (1) A procuring entity shall keep records of each
procurement for at least ten years after the resulting contract is
completed or, where a contract is not awarded, after the
procurement proceedingsis terminated.

(2) Therecords of aprocurement shall include—

(a) abrief description of the goods, works or services being
procured;

(b) if aprocedure other than open tendering was used, the
reasons for doing so;

(c) if, as part of the procurement procedure, anything was
advertised in a newspaper or other publication, a copy
of that advertisement asit appeared in that newspaper
or publication;

(d) for each bid, proposal or quotation that was submitted

(i) the name and address of the person making the
submission;

(ii) theprice, or basisof determiningtheprice, and a
summary of the other principal terms and
conditionsof the bid, proposal or quotation; and

(iii) asummary of the proceedings of the opening of
bids, evaluation and comparison of the bids,
proposal sor quotations, including theevaluation
criteriaused as prescribed;

(e) if the procurement proceedings were terminated without
resulting in acontract, an explanation of why they were
terminated;

(f) acopy of adocument that the procuring entity isrequired
to prepare under thisAct; and

(g) any other information or document that may be prescribed.

(3) Where a contract is awarded to any person or the
procurement proceedings are terminated, the procuring entity shall,
on request, make arecord of the procurement proceedings for -

(a) aperson who submitted abid, proposal or quotation;

(b) an interested member of the public wherethat information
held is aligned to the principle of public interest or is
information that may be accessed under any other
relevant written law; or

N.A.B. 8, 2020
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(c) aperson with whom the procuring entity was negotiating

wherethe direct bidding procurement method was used.

(4) A procuringentity shall maintain aproper filing systemwith
clear linksbetween procurement and expenditurefilesthat facilitate
an audit trail.

22. (1) Anapprovad relating to any procedurein procurement
shall be properly dated, documented and filed.

(2) A procuring entity shall furnish acontrolling officer or chief
executive officer, for the purposes of approving an urgent
procurement need, with adequate evidence to verify the urgency
as may be prescribed.

(3) A procuring entity shall maintain specimen signatures of
persons authorised to make approvals within the procurement
process.

(4) Theindividual signatories and controlling officer or chief
executive officer shall be responsible for each approval made in
the procurement process, whether or not the authority is delegated.

23. TheAuthority shall put in place mechanismsto facilitate
thereceipt of feedback from stakehol derson e ectronic submissions,
detecting violations of thisAct, deficiencies in the website or the
portal set up by the Authority and on contract performance to the
procuring entities.

PART IV
ProcuriNGg ENTITIES

24. For the purposes of thisAct, aprocuring entity consists of
a_

(a) controlling officer or chief executive officer;
(b) Procurement Committee;

(c) Procurement Unit; and

(d) user department.

25. (1) A procuringentity isresponsiblefor the management
of procurement within that procuring entity in accordancewith this
Act.

(2) Procurement and stores management shall be carried out
by aperson whoisamember of the Zambialnstitute of Purchasing
and Supply.

N.A.B. 8, 2020
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(3) A person who contravenes subsection (2) commits an
offence and is liable, on conviction, to a fine not exceeding two
hundred thousand penalty units or to imprisonment for aterm not
exceeding two years, or to both.

5 26. (1) Despite anything to the contrary contained in any Duties and
written law, where any commitment or expenditureisincurred on gﬁggﬁg'{ﬂg
any procurement, acontrolling officer or chief executive officer of  officer or
aprocuring entity shall ensurethat the procurement isin accordance $‘£utive

with thisAct. officer

10 (2) Withoutlimitingthegenerality of subsection (1), thefunctions
of acontrolling officer or chief executive officer areto—

(a) ensure, prior to any procurement activity, that
procurements of goods, works and services of the
procuring entity are within the approved budget of that

15 entity;

(b) constitute a Procurement Committee in a procuring
entity in accordance with thisAct;

(c) ensurethat procurement plansare prepared in conformity

with the policy objectives of the Government agency,

20 parastatal body or any other body or unit mandated by
Government tocarry out those procurement activities;

(d) ensure proper documentation of procurement proceedings
and saf e custody of procurement recordsin accordance
with the Act;

25 (e) authorise contract awardswhich fall within the controlling
officer’sor chief executive officer’slevel of authority;

(f) approve and sign contracts of the procuring entity;

(g) ensurethe procurement processes of the procuring entity
comply with thisAct;

30 (h) ensure that the procurement processes are handled by
different professional offices in respect of initiation,
processing, procurements, and receipt of goods, works
and services;

(i) ensurethat procurement processes are within the approved

3H budget of the procuring entity and are planned by the
procuring entity concerned through an annual

procurement plan unless otherwi se changed by approval;

N.A.B. 8, 2020
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(j) ensure that minutes of the Procurement Committee
meetings are prepared and submitted to the Authority
within seven days of the date of the meeting at which
they areto be confirmed; and

5 (k) ensurethat reportsrequired by the Authority are prepared
and submitted to the Authority.

(3) Anofficeholder isresponsible for the office holder’s actions
and omissions in the performance of that office holder’s
procurement function.

10 27. (1) A procuring entity shall establish a Procurement Establishment
Committee consisting of the following members: gq)ﬂqposition

. . . . . of

(a) the controlling officer or chief executive officer, as  Procurement

chai rperson; Committee

(b) not less than four and not more than eight members
15 appointed by the controlling officer or chief executive
officerinwriting;

(c) the head of Procurement, as an exofficio and secretary
to the Procurement Committee; and

(d) the head of finance.

20 (2) A procurement committee shall, in the performance of a
procurement function under this Act, establish systems and
proceduresto facilitate decision making for procurement processes.

(3) The procedures required under subsection (2) shall be
consistent with thisAct.

25 (4 Themembersunder subsection (1) (b) shall be officers of
the procuring entity, except that a maximum of two persons who
arenot public officers of the procuring entity or office holdersshall
be appointed as members under that subsection.

(5) TheAuthority shall, where aprocuring entity istoo small
30 to constitute aProcurement Committee, determine the composition
and the procedures to be followed by the procuring entity.

(6) A controlling officer or chief executive officer shall, in
appointing members of aProcurement Committee, seek to establish
a balance of skills and experience among the members to ensure

35 that the Procurement Committee
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(8) has an appropriate level of seniority, integrity and
experiencein decision making;

(b) includesknowledge and experiencein public procurement
and other relevant professional disciplines; and

5 (c) includes persons with knowledge and experience of the
procuring entity’soperations.

(7) Despite section 29, a controlling officer or chief executive
officer shall, when appointing membersof aprocurement committee
for the first time, appoint half the members for a tenure of two

10 years to ensure continuity and rotation in the membership of the
Procurement Committee.

28. (1) A Procurement Committee shall ensure that a Functions of
procurement by a procuring entity is conducted in accordancewith ~ Procurement
thisAct. Committee

15 (2) A Procurement Committeeisresponsiblefor providing prior
authorisation of the procurement process in accordance with the
procedure specified in sections 34.

29. (1) A member of the Procurement Committee Tenure of
appointed by the controlling officer or chief executive officer under g;ﬂgﬁgmem
20 section 27(1)(b) shall hold officefor atermof threeyearsandmay  committee

be reappointed for a further term of three years.

(2) A contralling officer or chief executive officer shall inform
the Authority of the membership of the Procurement Committee
not later than fourteen days of the date of appointment of the

25 Procurement Committee of any change in the membership of the
Procurement Committee.

(3) A controlling officer or chief executive officer may terminate
the appointment of a member of the Procurement Committee if
that member

30 (a) abuses the member’s office;
(b) isinvolved or participatesin corrupt or coercive practices;
(c) isincompetent;
(d)islegally disqualified;
(e) is absent from three consecutive meetings of the
35 Procurement Committee, of which the member hashad

notice, without the prior approval of the controlling
officer or chief executive officer;

(fisconvicted of an offenceinvolving dishonesty; or
(9) isadjudged or declared bankrupt.
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(4) A contralling officer or chief executive officer may remove
or substitute amember of the Procurement Committee prior to the
expiry of the member’sterm of office where

(a) it is necessary to maintain a balance of skills and
experience on the Procurement Committee in
accordance with section 27(5);

(b) thestructure or status of the procuring entity has changed;

(c) the position of amember has changed or the member has
resigned; or
(d) the member dies.
(5) Despite subsection (1), a controlling officer or chief
executive officer may re-appoint amember who has served for six

yearsfor afurther period of three yearsif a procuring entity lacks
adequately qualified personsto replace that member.

Proceedings 30. (1) Subject to thisAct, a Procurement Committee shall
?fmcuremem regul ate its own procedure.
Committee

(2) Thequorum at ameeting of aProcurement Committee shall
be half of its members.

(3) There shall preside at a meeting of the Procuring
Committee—

(a) thecontrolling officer; and

(b) intheabsence of the controlling officer, the person lawfully
acting as controlling officer.

(4) Where amember is for any reason unable to attend any
meeting of the Procurement Committee, that member may, in
writing, nominate another person from the same department of the
procuring entity which that member representsto attend the meeting
in that member’s stead and that person is deemed to be a member
for the purposes of that meeting.

(5) Despite subsection (4)—

(a) the proxies present for a particular meeting shall not
exceed half the number of the appointed members; and

(b) subsection (4) shall not apply to an external member
appointed under section 27(2).

N.A.B. 8, 2020
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(6) A member or person who is present at a meeting of a
Procurement Committee or a subcommittee of a Procurement
Committee at which any matter, in which that person or that person’s
relative or associate, isdirectly or indirectly interestedin aprivate
capacity isthesubject of consideration, shall, assoon asispracticable 5
after the commencement of the meeting, disclosethat interest and
shall not take part in any consideration or discussion of, or vote on
any question relating to that matter.

(7) A disclosure of interest made under this section shall be
recorded in the minutes of the meeting at which it is made. 10

31. (1) A Procurement Committee may establish a
subcommittee

(a) to provide procurement authorisation for asubdivision of
aprocuring entity, wherethe subdivision’s procurement
would be more effectively managed by asubcommittee; 15
and

(b) to carry out particular functions of the Procurement
Committee except that—

(i) the appointment of the members of the
subcommittee shall meet the requirements of 20
section 27; and

(i) the Procurement Committee shall beresponsible
and accountable for the activities of a
subcommittee.

(2) The chairperson and secretary of a sub-committee 25
established under subsection (1) shall bethe head of the subdivision
of the procuring entity and the person in charge of procurement
activities of that subdivision of the procuring entity, respectively.

(3) Subject to thisAct, a subcommittee shall regulate its own
procedure. 30

(4) The quorum at a meeting of a subcommittee shall be one
half of its membership.

(5) Despitesubsection (4), the proxies present for aparticul ar
meeting shall not exceed half the number of the appointed members.

32. (1) A procuringentity shall establish a Procurement Unit 35
whichshall report directly to the controlling officer or chief executive
officer and is responsible for managing procurement activities of

the procuring entity in accordance with thisAct.
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(2) Without limiting the generality of subsection (1), the
functions of a Procurement Unit are to—

(a) plan the procurement activities of aprocuring entity and
recommend the appropriate method of procurement;

(b) prepare solicitation documents, bid notices, short-lists,
eval uation reports, contract award recommendationsand
contracts,

(c) manage the bidding process, including pre-bid meetings,

clarifications, recei pt and opening of bids;

(d) manage the evaluation of bids and any post qualification
or negotiations;

(e) manage contracts and oversee contracts management by
the designated contracts manager;

(f)prepare aprocurement report required by the Authority, a

controlling officer, chief executive officer or a Procurement
Committee for the purposes of thisAct;

(g) submit a procurement report to the controlling officer or
chief executive officer on aquarterly basis;

(h) publish the contracting information in accordance with
the procedure under this Act on the website of the
procuring entity or the website set up by the Authority;
and

(i) ensure the compl eteness and accuracy of the data
and information published on the procuring
entity’s website and the data and information
shared by the procuring entity for publication

on the website set up by the Authority.
Functions of 33. The functions of a user department, in relation to
Hg%rartmems procurement, are to—

(a) provideinformation on forecast procurement requirements
tothe Procurement Unit for the purposes of procurement

planning;
(b) initiate procurement requirements;

(c) participate in providing technical inputs to the standard
solicitation documentsprior to their issue;

(d) represent the enduser of the goods, works or servicesin
the procurement process; and

(e) manage contracts and assist the designated contracts
manager as required.
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Procurement 34. (1) The following stages of the procurement process
g“nhhfg'/;a;'gf” requirethe prior authorisation of the relevant approval sauthority:
authority

(a) the use of the limited or direct bidding methods of
procurement, except where direct bidding is on the
grounds of thelow value;

(b) standard solicitation documents prior to their issue, on
approval by theAuthority;

(c) evaluation reports prior to any further bid opening, the
subsequent stage of evaluation or notification of award;

(d) any other documents incorporating contract award
recommendations, such as reports on negotiations, prior
to notification of award,;

(e) amendments to contracts prior to their issue;
(f)the cancellation of procurement proceedings; and
(g) the termination of a contract.

(2) Theapprovalsauthority isthe—

(a) controlling officer or chief executive officer, where the
value of the procurement does not exceed the prescribed
level of authority; or

(b) Procurement Committee for all other procurements.

(3) A contralling officer or chief executive officer shall, before
the issuance of a contract, authorise the contract and ensure that
the contract conforms to the contract award recommendations
authorised by the Procurement Committee.

5
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(4) A contralling officer or chief executive officer may delegate 25
alevel of authority, up to the maximum specified in subsection
(2)(a), to any designated senior officer or officers, including the
head of the Procurement Unit.

(5) A delegation made by acontrolling officer or chief executive
officer, under subsection (4) shall be in writing and copied to the
head of the Procurement Unit.

(6) For purposesof subsection (2), thevalue of the procurement
shall be

N.A.B. 8, 2020

(a) the estimated value in the case of subsection (1)(a), (b)
and (f) and technical evaluation reportsin the case of
subsection (1)(c);
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(b) the proposed contract value, in the case of subsection
(1)(c) and financial evaluation reports in the case of
subsection (1)(b); and

(c) the original or amended contract value.

(7) A procuring entity shall, wherethe proposed or actual value
of a contract exceeds the value originally estimated for the
procurement and exceeds the level of authority of the approvals
authority that authorised any previous stage in the procurement
process, make a subsequent request for authorisation by the
appropriate approvals authority, with details of the earlier stages
and prior authorisation.

(8) Theauthorisation of the appropriate approvalsauthority shall
be obtained for all subsequent stages of the procurement process.

(9) A procuring entity shall, wherethe proposed or actual value
of acontract exceeds the threshold for a method of procurement,
make a subsequent request for authorisation from the Authority to
continuewith the original method of procurement.

35. (1) The Minister may, on the recommendation of the
Authority, by statutory instrument

(a) designate a central agency or central unit to procure
common use items for aprocuring entity or a group of
procuring entities; and

(b) specify the procedure to be used by the central agency or
central unit, in determining common use items and
designating procuring entities for the procurement of
common use items.

(2) A procuringentity shall, until the Minister designatesacentra
agency or central unit under subsection (1), procure common use
items in accordance with thisAct.

(3) For the purposes of this section, “central agency or central
unit” means any Government or quasi-Government body that the
Minister designates to procure common use items on behalf of a
user department under this section.

36. A procuring entity may, in accordance with this Act, as
prescribed, appoint an existing procuring entity as a procurement
agent or procurement service provider to carry out procurement
functionson itsbehalf.
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PART V
MEeTHOD OF PROCUREMENT

37. SubjecttothisAct, aprocuring entity shall procuregoods, Methods oft
works or services by a method which may include any of the Poceme

5 following:

10

15

25

(a) open national bidding;

(b) openinternational bidding;
(c) open national selection;

(d) openinternational selection;
(e) limited bidding;

(f) limited selection;

(g) smplified bidding;

(h) simplified selection;

(i) direct bidding;

(j)direct selection;

(k) force account;

() electronic reverse auction;
(m) purchase from other procuring entities;

(n) procurement of infrastructure from private financing and
award of concessions; and

(o) community participation.

38. (1) Theobjective of open biddingisto obtainvaluefor Openbidding
money and promote private sector participation through the
maxi mum possi ble competition.

(2) Subject to thisAct, aprocuring entity shall use open bidding
for the procurement of goods, works and nonconsulting services.

(3) A procuring entity shall use open national bidding or open
international bidding in accordance with section 39.

(4) Where a procuring entity uses a method of procurement
other than open bidding the procuring entity shall include, in the
record of procurement, a statement of the reasons and
circumstances on which the procuring entity relied onto justify the
use of the other method.
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National and 39. (1) Subject tosubsection (2), aprocuring entity shall use
'bri‘fj%fi’;]at'ona' open national bidding for procurement of goods, works and non-
g consulting services.

(2) Participationinopen nationa biddingshall belimitedtocitizen
biddersand in the absence of successful citizen bidsto local bidders. 5

(3) A local bidder awarded a procurement contract in
accordancewith subsection (2), shall partner with acitizen supplier.

(4) A procuring entity shall use openinternational biddingwhere

(a) the goods, works or non-consulting services are not
available under competitive price and other conditions 10
from at least three suppliersin the Republic; or

(b) regional or international participation is required in
accordance with an agreement entered into by the
Government.

(5) Participation inopeninternational bidding shall beopento 15
all bidders, including citizen bidders, local biddersand foreign bidders
in partnership with citizen biddersor citizen suppliers.

(6) A foreignbidder who participatesin openinternationa bidding
under subsection (5) shall partner with acitizen supplier or citizen
bidder.

(7) Whereopeninternational biddingisused, abid notice shall,
in addition to the requirements under section 17, be published in
any regional or international media and on the website of the
procuring entity and the website set up by the Authority.

Open 40. (1) Theobjective of open selectionisto promote private 25
selection sector participation to obtain the best possible shortlist in order to
obtain value for money.

(2) Subject to this Act, a procuring entity shall use open
selection for the procurement of all consulting services.

National and 41. (1) Subjectto subsection (2), aprocuring entity shall use 30

isr;gc 'gia(t)ir]ona' open national selection in the procurement of consulting services.

(2) A procuring entity shall use open international selection
where—

(a) the consulting servicesare not avail able under competitive
price and other conditions from at least three suppliers 35
inthe Republic; or

(b) regional or international participation is required in
accordance with an agreement entered into by the
Government.
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(3) Participationin open national selection shall belimited to
citizen bidders and in the absence of successful citizen bids, to
local bidders.

(4) Participationinopeninternational selection shall beopen
5 to all bidders, including citizen bidders, local biddersand foreign
bidders.

(5) Whereopeninternational selectionisused abid noticeshall,
in addition to the requirements under section 17, be published in
any regional or international media and on the website of the

10 procuring entity and the website set up by the Authority.

(6) A foreign bidder who participates in open international
sel ection under subsection (4) shall partner with acitizen supplier,
citizen bidder.

42. (1) Theobjectiveof limited biddingisto obtain competition  Limited
15 and valuefor money tothe extent possiblewherethecircumstances ~ 2'dding
do not justify or permit the use of open bidding.

(2) Limited bidding may be used where—
(a) the goods, works or non-consulting services are only
availablefrom alimited number of suppliers; or

20 (b) thereisan urgent need for the goods, works or services
and engaging in open bidding would beimpractical.

43. (1) The objective of limited selection is to obtain Limited
competition and value for money to the extent possible wherethe selection
circumstances do not justify or permit the use of open selection.

25 (2) Limited selection may be used where —

(a) theconsulting servicesareonly availablefrom alimited
number of suppliers; or

(b) there is an urgent need for theconsulting services and
engaging in open selection would beimpractical.

30 44. (1) The objective of simplified bidding is to obtain  Simplified
competition and value for money to the extent possible, while 24N
mai ntai ning economy and efficiency, where the circumstances do
not justify the use of open bidding.

(2) Simplified bidding may be used wherethe estimated value
35 of the goods, works or nonconsulting services does not exceed the
prescribed threshol d.
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Simplified 45. (1) The objective of simplified selection is to obtain

selection competition and value for money to the extent possible, while
maintai ning economy and efficiency, where the circumstances do
not justify the use of open selection.

(2) Simplified selection may be used wherethe estimated value
of the consulting services does hot exceed the prescribed threshol d.

Direct 46. (1) The objective of direct bidding is to achieve timely
bidding and efficient procurement, where the circumstances or value of
the procurement do not justify or permit the use of competition.

(2) Direct bidding may be used where—

(a) the goods, works or nonconsulting services are only
available from a single source and no reasonable
aternative or substitute exists;

(b) due to an emergency, there is urgent need for the goods,
worksor non-consulting services making it impractical
to use other methods of procurement because of the
timeinvolved in using those methods;

(c) additional goods, works or non-consulting services must
be procured from the same source because of the need
for compatibility, standardisation or continuity;

(d) anexigting contract could be extended for additional goods,
worksor non-consulting servicesof asimilar natureand
no advantage could be obtained by further competition;
or

(e) the estimated val ue of the goods, worksor non-consulting
services does not exceed the prescribed threshold.

Direct 47. (1) The objective of direct selection isto achieve timely
selection and efficient procurement, where the circumstances or value of
the procurement do not justify or permit the use of competition.

(2) Direct selection may be used where—

(a) the consulting services are only available from a single
source and no reasonabl e alternative or substitute exists;

(b)dueto an emergency, thereisurgent need for the consulting
services, making it impractical to use other methods of
procurement because of thetimeinvolved in using those
methods;

N.A.B. 8, 2020

10

15

25

30

35



Public Procurement [No. of 2020 43

(c) additional consulting services must be procured fromthe
same source because of the need for compatibility,
standardisation or continuity; or

(d) an existing contract may be extended for additional
5 consulting services of asimilar nature and no advantage
could be obtained by further competition.

48. (1) Theobjectiveof electronicreverseauction,istoenable  Electronic
aprocuring entity to seek competitive pricing by inviting prequaified ;ﬁ"cﬁgﬁ
suppliersto participate in arealtime dynamic online procurement

10 proceeding.
(2) A procuring entity may use el ectronic reverse auction, if

(a)itisfeasiblefor the procuring entity to formulate adetailed
description of the subject matter of the procurement;

(b) there isacompetitive market of bidders anticipated to
15 be qualified to participate in the electronic reverse
auction, to ensure effective competition; and

(c) thecriteriato be used by the procuring entity in determining
the successful bid are quantifiable and can be expressed
in monetary terms.

20 (2) A procuringentity shall only qualify tousethereverseauction
method if it has—

(a) a procurement portal; and

(b) an appropriate secure software with electronic
procurement capabilitiesand functionalities approved by

25 the Authority.
49. (1) The procedure for electronic reverse auction shall  Procedure
includethefollowing: g’r .
ectronic
(a) the procuring entity shall solicit bidsthrough aninvitation ;ﬁ‘ggﬁ
to the electronic reverse auction to be published or
30 communicated in accordance with thisAct; and

(b) theinvitation shall, in addition to theinformation specified
insection 63, include detailsrelating to

(i) access to and registration for the auction;
(ii) opening and closing of the auction;
35 (iii) normsfor conduct of the auction; or

(iv) any other information that may be relevant to
thismethod of procurement.
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(2) Despite subsection (1), the Minister shall prescribe the
other procedures relating to an electronic reverse auction.

Force 50. (1) Theobjectiveof forceaccountisto permit aprocuring

account entity to use its own resources, equipment and personnel to
undertake some construction works, where force account is the 5
only practical method of undertaking those works.

(2) The use of force account may be justified where—

(a) the quantities of work involved cannot be defined in
advance;

(b) the works are small and scattered or in remote locations 1
for which qualified construction firmsare unlikely to bid
at reasonable prices;

(c) work isrequiredto be carried out without disrupting ongoing
operations;

(d) risks of unavoidablework interruption are better borneby 15
the procuring entity than by abidder or supplier; or

(e) thereis an emergency that requires prompt attention.

Purchases 51. (1) The objective of purchases from other procuring

gr%@uﬂt;‘ger entities is to enable a procuring entity to fulfil a procurement

entities requirement through purchase from or engaging the services of a 20
Government agency where therewould be no benefit in purchasing

from or engaging a supplier that is not a Government agency.

(2) A procuring entity may, subject to a favourable price
comparison, purchase directly from or engage a Government
agency without the application of any other method of procurement, 25
except that the Government agency must be able to meet the
procuring entity’s requirements as specified in the statement of
requirements.

Procurement 52. A contract for the construction, rehabilitation or operation

Of .. . . R
nfrastructure of publicinfrastructure and other public goods, services, concessions 30

for-private  and comparable forms of contracting shall be subject to the
financingand  yrocedures set out in the Public-Private Partnership Act, 2009, if it
concessions  jsfinanced by or through private sector participation based on the

ActNo. 14 public-private partnership model.
of 2009
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53. (1) The Authority shall, adapt procurement procedures,
specifications and contract packaging for purposes of project
sustainability or achieve certain specific socia objectives of the
project, whereit isdesirablein selected project componentsto

S) (a) call for participation of local communities and
nongovernmental organisations,

(b) increase the utilisation of local know how and materials;
and

(c) employ labourintensive and other appropriatetechnologies.

10 (2) The procedures under subsection (1) shall be prescribed.

PART VI
ProcuUrReMENT Process

54. (1) A procuring entity shall use open bidding as the
preferred procurement method for the public procurement of goods,
15 works, services and for the purposes of the Republic.

(2) A procuring entity may use an alternative procurement
procedureif that procedureisallowed and satisfiesthe conditions
under thisAct for the use of that method.

(3) Subject to subsection (2), aprocuring entity shall adopt open
20 bidding for the procurement of goods, works and services for the
prescribed threshol d.

55. (1) Subject to subsection (2), a procuring entity may
conduct a prequalification procedure as abasic procedure prior to
adopting a procurement method other than open bidding for the

25 purpose of identifying the qualified personsfor the procurement.

(2) A procuring entity shall use a pre qualification procedure
for complex and specialised goods, works and services.

(3) A controlling officer or chief executive officer of aprocuring

entity shall, in conducting apre qualification procedure, publish an

30 invitation notice to candidates to submit applications for pre
qualification.

56. (1) A procuring entity shall document procurement
requirements prior to the commencement of any procurement
proceedings, recording the goods, works or services required and

35 the estimated value.

(2) A procuring entity shall commence procurement
proceedingsonly if the procurement iswithin the approved budget
and the approval s authority has—

Community
participation
in
procurement

Choice of
procurement
procedure

Pre-
qualification

Commencement
of
procurement
proceedings
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Procurement
planning

(a) confirmed the availability of funding for the procurement
reguirement; and

(b) granted approval to proceed.

(3) A person who knowingly commences or approves a
procurement proceeding without ascertaining whether the 5
procurement is within budget or funds are available for the
procurement, commits an offence.

(4) Despite subsection (3), disciplinary action may be taken

against aperson who contravenesthis section which may include— 10

(a) an appropriate surcharge;
(b) ademotion, where applicable; or

(c) other disciplinary action that may be decided by the
appropriate disciplinary authority.

57. (1) A procuringentity shal planitsprocurementinarationa 15
manner and, in particular

(a) aggregateitsrequirementswherever possible, both within
the procuring entity and between procuring entities, to
obtain value for money and reduce procurement costs;

(b) make use of rate or running contracts wherever 20
appropriate to provide an efficient, cost effective and
flexible meansto procure goods, works or servicesthat
arerequired continuously or repeatedly over aset period
of time;

(c) avoid splitting of procurement to defeat the use of 25
appropriate procurement methods; and

(d) integrate its expenditure programme with the
procurement plan.

(2) A controlling officer or chief executive officer of a
procuring entity shall prepare and submit an annual procurement 30
plan approved by a procurement committee to the Authority.

(3) Theprocurement plan under subsection (2) shall be prepared
prior to the commencement of each financial year as part of the
annual budget preparation process and shall be in the prescribed
format and within the approved budget. 35

(4) Procurement planning shall be based on indicative or
approved budgets.
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(5) A procuring entity may prepare amulti year procurement
plan in the prescribed format which shall be consistent with the
medium term budgetary expenditure framework for projects or
contracts that go beyond one year as provided under the National

5 Planning and Budgeting Act, 2020.

(6) An office holder commits an offenceif that office holder
knowingly approves procurement beyond the approved budget of
the procuring entity.

58. (1) A procuring entity shall use one of the procurement
10 methods specified in Part V.

(2) Subject to section 38(4), the procurement method used by
a procuring entity shall be determined in accordance with the
conditionsspecifiedin this Part, taking into account

(a) the estimated value of the procurement;

15 (b) whether the procurement is of goods, works, nonconsulting
or consulting services;

(c) any special circumstances, such as a limited number of
potential sources or an emergency requirement; and

(d) whether national or international competitionisrequired.

2 (3) A procuringentity shal not split procurement requirements
with theintention of avoiding a particular method of procurement,
wherethat requirement could be procured as a single contract.

59. (1) A procuring entity shall prepare a statement of
procurement requirements rel ating to the goods, works or services
25 being procured that —

(a) isclear;

(b) gives a correct and compl ete description of what isto be
procured;

(c) allowsfor fair and open competition among personswho
may wish to participatein the procurement proceedings;
and

(d) ensures that the goods, works or services are fit for the
purpose for which they are being purchased and are of
appropriate quality.

35  (2) Thespecificrequirementsshall includethe procuring entity’s
technical requirementswith respect to the goods, worksor services
being procured.

Act No. of
2020

Determination
of
procurement
method

Statement of
procurement
requirements

N.A.B. 8, 2020



48 No. of 2020] Public Procurement

(3) Thetechnical requirementsshall, where appropriate—

(a) include and conformto design, specification, functionality
and performance;

(b) be based on national or internationa standardswhichever
issuperior; 5

(c) factor inthelife of theitem;
(d) factor in the socioeconomic impact of the item;
(e) beenvironmentally sustainable;

(f)factor in the cost of servicing and maintaining the item;
and 10

(g) factor in the cost of disposing of the item.

(4) The technical requirements shall not refer to a particular
trademark, brand name, patent, design, type, producer or service
provider or to aspecific origin unless

(a) thereisno other way of describing the requirements; and 15
(b) the requirements allow equivaentsto what isreferred to.
(5) A statement of procurement requirements shall be

(a) included in the solicitation document to inform bidders of
the procuring entity’s requirements,

(b) used in evaluation to determine whether a bidder meets 20
the procuring entity’s requirements, as specified in the
solicitation document, and where appropriate, to
determine the quality of the bid; and

(c) included in the contract to define the goods, works or 25
services being purchased.

(6) A statement of procurement requirements shall, to the
extent possible, be based on the relevant, objective, technical and
quality characteristics of the goods, works or services to be
procured. 30

Solicitation 60. (1) A solicitationdocument shall beintheformissued by
documents  the Authority or any other document approved by the Authority.

(2) A solicitation document shall contain—

(a) clear instructions on the management of the procurement
process and the applicablerules; 35

(b) aclear description of the object of the procurement inthe
form of a statement of requirements;
N.A.B. 8, 2020
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(c) aclear description of thedigibility requirementsin respect
of bidders and specification of documentary evidence
required as proof of eligibility; and

(d) the proposed form and conditions of contract or astatement
of the form and conditions of contract. 5

(3) A solicitation document shall clearly state the methodol ogy
and criteriato be used in the evaluation of bidsand thedetermination
of the best evaluated bidder.

(4) A procuring entity shall statein asolicitation document—

(a) whether the successful submission shall be ascertained 10
on the basis of price or price and other criteria;

(b) theevaluation criteria, including price as modified by any
preference;

(c) therelative weights of the evaluation criteriaand shall list
theevaluation criteriain descending order of importance; 15
and

(d) the manner of application of the eval uation procedure.

(5) A procuring entity shall not takeinto account methodol ogy
or criteria, other than those stated in the solicitation document, and

al methodology and criteriashall be applied equally to bids. 20
Sefection of 61. The method for selection of bidders shall be determined
bidders by the procurement method used and shall provide for the—

(a) publication of a bid notice for open bidding or a pre-
qualification process;

(b) publication of anoticerequesting expressions of interest 25
in order to develop ashortlist for open selection;

(c) development of ashortlist for limited selection, simplified
selection, limited bidding and ssimplified bidding; or

(d) selection of asinglebidder for direct bidding or selection.

Invitation to 62. (1) A procuring entity shall keep arecord of biddersto 30
bid whom the solicitation document isissued.

(2) Wheresolicitation documentsareissued to prequalified or
shortlisted bidders, the documents shall beissued to the bidders at
the same time.

(3) Bidding documents may be sold at a fee that may be 35
prescribed by statutory instrument.
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(4) A procuring entity shall, in setting bidding deadlines—
(a) alow sufficient timefor biddersto—
(i) obtain solicitation documents;
(i) prepare complete and responsive bids; and
(iii) submit bids; and 5
(b) comply with the minimum bidding periods as may be
prescribed.

(5) A procuring entity may require a bidder to submit a bid
security in the prescribed manner.

(6) A procuring entity shall require abidder to submit sealed 10
written bids, unless otherwise provided under thisAct.

(7) Themethod for bid submission shall be as prescribed and
shall take into account the method of procurement, the compl exity
of the procurement and the eval uation methodol ogy used.

Bid security 63. (1) A controlling officer or chief executive officer of a 15

géct:jgng procuring entity may, subject to requirements or limits as may be

declaration prescribed, require abidder to provideabid security or abid securing
declaration.

(2) A person submitting abid shall forfeit abid security if that
person submitting the bid— 20

(a) withdraws the bid after the deadline for submitting bids
but before the expiry of thebid validity period; or

(b) refusesto enter into a written contract as required under
this Act or fails to furnish any required performance
Ssecurity. 25

(3) A procuring entity may, invoke the provisions of the bid
security declaration form if a bidder does not comply with its
requirements.

(4) A procuring entity may immediately release abid security if
(a) the procurement proceedings are terminated,; 30

(b) the procuring entity determinesthat none of the submitted
bidsare responsive;

(c) acontract for the procurement is entered into; or
(d) abidder declinesto extend the bid validity.
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(5) A bid security is not required in a procurement reserved
for asmall business enterprise and micro business enterprise owned
by awoman, youth, person with disabilitiesand other targeted citizen
or citizen group, participating inaprocurement except that the citizen

5 or citizen group shall complete a bid securing declaration in the
prescribed manner and form.

64. (1) A solicitation document shall clearly state the date,  Receipt of
place and time of the bidding deadline and a |ate bids shall be Pids
rejected.

10 (2) A procuringentity shall ensure that—

(a) abid box, or other means of receiving bids, ismadeavailable
to bidders;

(b) bids are kept confidential, and, in the case of sealed bids
unopened, until the timefor opening of bids; and

15 (c) biddingisclosed at the precise date and time of the bidding
deadline and late bids shall not be accepted.

65. Openbidding, limited bidding, open selectionand limited  Opening of
selection processes bids shall include a public bid opening, in  Pds
accordance with the procedures as prescribed.

20 66. (1) A procuring entity shall establish an evaluation Evaluation
committeefor the purposes of e ectronic or non-€l ectronic evaluation
of bids.

(2) The composition, functions, procedures and sittings of an
evaluation committee shall be prescribed.

25 (3) The evaluation methodology and criteria shall be done in
accordance with this Act and may be determined by—

(a) the type, value and complexity of the procurement;
(b) the price;

(c) the cost of operating, maintaining and repairing goods or
30 of construction;

(d) the time of delivery of the goods, of construction or
provision of services;

(e) the characteristics of the subject matter of the
procurement;

35 (f)theterms of payment and guaranteesrelating to the subject
matter of procurement; or
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(g) whererelevant, the experience, reliability and professional
and manageria competence of the supplier or contractor
and of the personnel involved in providing the subject
matter of the procurement.

(2) In addition to the criteria set out in subsection (1), the
determination of the evaluation methodology may also take into
account amargin of preference for the benefit of domestic suppliers
or contractors or of domestically produced goods, or any other
preference.

(3) A procuring entity may request abidder to clarify the bid 10

inorder to assistinthe evaluation, but changesin the substance of
the bid, including changesin price, shall not be permitted-

(a) following a clarification under this section or other
provisionsof thisAct; or

(b) after the date and time of the closing of the bid, unless
otherwise provided for in thisAct.

(4) A procuring entity may correct arithmetical errorsthat are
discovered during the examination of the submissions and shall
promptly notify the bidder that presented the submission of that
correction.

(5) A procuring entity that corrects an error in terms of
subsection (4) shall not make a—

(a) substantive changeto the qualificationinformation or toa
submission;

(b) change aimed at making an unqualified bidder qualified or
an unresponsi ve submi ssion responsive; or

(c) change aimed at making aqualified bidder or aresponsive
submission unresponsive.

(6) A procuring entity shall not—

(a) engage in a negotiation with a bidder with respect to

qualificationinformation or submissions; or

(b) make a change in price following a clarification under
subsection (4) or other provisions of thisAct.

(7) A procuring entity may undertake a post qualification
procedure in accordance with the criteria in the solicitation
document, to determine whether the best evaluated bidder hasthe
capability and resources to effectively carry out the contract.

N.A.B. 8, 2020
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(8 A procuring entity shall prepare an evaluation report for
submission to the appropriate approval sauthority.

67. (1) A procuring entity may, where specified in the post
solicitation document, conduct a post qualification of the best ~ audificaion
S evaluated bidder to determine whether that bidder is qualified to
perform the contract effectively.

(2) The criteria for post qualification shall be set out in the
solicitation document as prescribed.

(3) A procuring entity shall, whereit determinesthat abidder is
10 not qualified, reject the bid and conduct apost qualification onthe
bidder who submitted the second best eval uated bid.

(4) A procuring entity shall, where a pre- qualification is
conducted, use a post qualification procedure to verify the
information submitted by the bidder who submitted the best evaluated

15 bid andif that bidder nolonger meetsthe qualification criteria, the
procuring entity shall reject that bidder and verify the qualifications
of the next bidder.

68. (1) Subject to subsection (3), a procuring entity shall  Negotiations
undertake negotiationswith asuccessful bidder in accordancewith
20 the prescribed conditions and procedures.

(2) Thenegotiations undertaken under subsection (1) shall not
relate to the price of the bid, except as provided under subsection
(4) or wherethe price of the bid has not been taken into account in
the eval uation methodol ogy.

25  (3) Theuseof compoundinterestin anegotiation or contractis
prohibited.

(4) A procuring entity may conduct negotiations as prescribed
where

(a) thereisatieinthelowest evaluated price by two or more
30 bidders,

(b) thereisatiein the highest combined score points; or

(c) the lowest evaluated priceisin excess of the available
budget.

(5) The revised prices relating to a negotiation shall not
35 compromisethe quality specifications of the original tender.
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69. (1) A procuringentity may, at any time, prior to notification
of contract award, terminate or cancel procurement proceedings
without entering into acontract if

(a) the subject procurement is overtaken by
(i) operation of law; or 5
(ii) substantial technological change;

(b) the procurement need has ceased to exist or changed
significantly;
(c) funding isnot sufficient for the procurement;

(d) thereis asignificant change in the required technical 10
details, bidding conditions, conditions of contract or other
details, such that the recommencement of procurement
proceedings is necessary;

(e) thereisevidence of collusion among bidders;
(f) itisotherwisein the public interest; 15

(g) thereis evidence of corrupt practices by an office holder
or any other person involved in the procurement;

(h) bids were not received;

i) there_ is evidence that prices of the bids are above market
prices; 20

(j)material governance issues are detected,;

(K) al evaluated bids are nonresponsive; or

(D there is an incidence of force majeure.

(2) A procuring entity that terminates or cancels procurement
proceedings under this section shall, within fourteen daysfromthe 25
date of the termination or cancellation —

(a) submit to the Authority, awritten report on the termination
or cancellation stating the reasons for the termination
or cancellation; and

(b) notify, in writing, the person that submitted bids of the30
reasons for the termination or cancellation.

70. (1) An award of contract shall be recommended to the
best eval uated bidder, as determined by the eval uation methodol ogy
and criteriaspecified in the solicitation document.

(2) The decision to award a contract shall be taken by the 35
appropriate approval sauthority.
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(3) A decisionto award acontract by the approvals authority
shall not constitute a contract.

71. (1) A procuringentity shall, withintwo daysof adecision  Notification

to award a contract, prepare anotice indicating the best evaluated g/akl’lﬁed

5 bidder and the value of the proposed contract, and send the notice  bidder
to bidderswho submitted bids.

(2) A procuring entity shall award a contract after ten working
days, from the date on which the notice under subsection (1) is
sent.

(3) Thissection does not apply to procurement using
10 (a) smplified bidding;
(b) smplified selection;
(c) direct bidding;
(d) direct selection; or
15 (e) limited bidding on groundsof insufficient time.

72. (1) A solicitation document shall state the procedurefor — Award of
award of contract, which shall be by contract

(a) placement of awritten contract document; or

(b) issueof aletter of bid acceptance, which shall be confirmed
by the written contract.

(2) A contract, purchase order, letter of bid acceptance or
other communication in any form conveying acceptance of abid or
award of contract shall not be issued prior to—

(a) an award decision by the appropriate approval s authority
in accordance with section 70;

25 (b) publication and dispatch of the notice of best evaluated
bidder in accordance with section 71;

(c) confirmation that the procurement i s not subject toreview
by the Authority;

(d) confirmation that funding is available for the contract;
and

(e) any other approvals required, including clearance of the
contract by the Treasury and the legal advice of the
AttorneyGeneral.

(3) Whereacontract requiresadesign, aprocuring entity
shall not make an award to a bidder whose bid does not includethe

approved proposed design for the works to be undertaken.
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(4) A contract, purchase order, letter of bid acceptance or other
communication issued contrary to subsection (2) isvoid.

(5) A procuring entity shall, whereastandard contractiscleared
by the Treasury and the AttorneyGeneral in accordance with
subsection (2), accept abid or award a contract in the prescribed
manner and form.

73. (1) A procuring entity shall use a standard contract
approved by the Attorney-General and issued by the Authority or
any other contract approved by the Authority.

(2) A procuring entity shall publish a notice of the contracts
awarded which exceed the prescribed threshold within fourteen
days of award of contract.

74. (1) A supplier to whom a contract is awarded shall not
assign the contract to athird party.

(2) A supplier who contravenesthis section commitsan offence
andisliable, on conviction, to afinenot exceeding onemillion penalty
units or to imprisonment for aterm of ten years, or to both.

75. A procuring entity shall, before signing a contract, notify
the other biddersthat their bids have not been successful and shall
givereasonsfor that decision.

76. (1) A procuring entity shall appoint a contract manager
for every contract awarded, who is responsible for —

(a) managing the obligations of the procuring entity specified
in the contract; and

(b) ensuring that the supplier performs the contract in
accordance with the terms and conditions specified in
the contract.

(2) A contract manager shall be selected in accordance with
the prescribed procedures, taking into account the skills, experience
and functions required for management of the contract.

77. (1) Anamendment or variation to acontract shall not be
effected without the approval of the Treasury and thelegal advice
of the Attorney-General.

(2) Subject tosubsection (1), aproposed amendment or variation
toacontract shall not be submitted to the Attorney-General without
prior written authorisation of the appropriate approvalsauthority.

(3) An approvals authority may approve an amendment or
variation proposed under subsection (2).
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(4) Thecumulativevalue of contract variation and amendment
shall not result in an increment of the total contract price by more
than twentyfive percent of the original contract price as prescribed,
except that where the variation results in an increment exceeding
twenty-five percent, the contract shall be cancelled and the
procurement re-tendered.

(5) A controlling officer or chief executive officer shall submit
aquarterly report of the varied or amended procurement contracts
totheAuthority.

(6) An office holder or approvals authority that contravenes
subsection (6) commits an offence.

78. (1) A personshall not processfinal payment of acontract
sum where a defects liability certificate has not been issued.

(2) Theissuance of adefectsliability certificateisprimafacie
evidence of the completion of works in accordance with the set
standards.

(3) A person who contravenes subsection (1) or (2) commits
an offenceand isliable, on conviction, to afine not exceeding five
hundred thousand penalty units or to imprisonment for aterm not
exceeding five years, or to both.

79. TheAuthority may, in aprescribed manner and form permit
aprocuring entity to deviate from the use of apublic procurement
method, rule, process or document

(&) where exceptional requirements make it impossible,
impractical or uneconomical to comply with the
provisionsof thisAct;

(b) where market conditions or behaviour do not allow the
effective application of the procurement methods, rules,
processes or documents; or

(c) specialised or particular requirements are regulated or
governed by international standards or practices.

80. TheAuthority may, in the prescribed manner, accredit an
alternative procurement system where a procuring entity -
(a) operatesinaspecialised field or disciplinewhichrequires
an alternative system;

(b) has a status which requires alternative or additional
procedures;or

(c) isrequired to use an alternative system to comply with
the provisions of aninternational or other agreement.

Defects
liability
certificate
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PART VII
Stores MANAGEMENT AND DISTRIBUTION

81. (1) SubjecttothePublic Finance Management Act, 2018,
aprocuring entity may use stores management and control system
to assist the procuring entity meet the objectives of sound supply 5
chain management.

(2) A person who manages stores shall not be involved in
procurement within the procuring entity.

82. (1) A procuring entity shall ensure that goods purchased
are received, but shall not be used until taken on chargeand asa 10
basis for ensuring that all procured items are properly accounted
for and put in proper use asintended by the procuring entity.

(2) Thehead of thestoresunit shall, submit thefollowing reports
to the controlling officer or chief executive officer:

(a) quarterly inventory management report; 15
(b) quarterly stores inspection report;
(c) quarterly stock taking reports;
(d) annual stock taking report; and
(e) any other reports as directed and requested.
(3) A controlling officer or chief executive officer shall— 20

(a) submit the reportsreferred to under subsection (2) to the
Authority;

(b) ensure the inspection of the stores at least quarterly in
each calendar year; and

(c) conduct quarterly and annual inventory analysisand stock 25
taking.

(4) A procuringentity shall—
(a) put measures in place to ensure that stores do not
deteriorate from any preventable cause; and 30
(b) avoid overstocking of any particular item.

(5) A procured item assigned for use by an office holder shall
be requisitioned from stores and issued by a stores officer of a
procuring entity.
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PART VIII
ComPLIANCE M ONITORING AND ENFORCEMENT

83. (1) The Authority may, by notice in writing, require a  Supply of
procuring entity,' or any other .per'sor? the Aut.hority C;onsi ders has g;ftmgﬁlc on
5 relevantinformation, tofurnishitwithinformationthat it may require  entity

for the performance of its functions and exercise of its powersin

terms of thisAct.

(2) A procuringentity or person withinformation sought by the

Authority shall furnish theAuthority with theinformation withinten

10 working daysof receipt of the notice for arequest of information
under subsection (1).

(3) A procuring entity or person who fails to furnish the
information required by the Authority under subsection (2), commits
an offence.

15 84. (1) TheAuthority may, wheretheAuthority hasreasonable Investigations
grqqnds to believe, either on its ovyn motion or aI the requgst, i fhenections
writing, by any person, that there is a contravention of this Act,
direct, in writing, an inspector to investigate the breach and report
thefindings of theinvestigation to theAuthority.

20  (2) TheAuthority may, at any reasonabletime, inspect therecords
and accounts of aprocuring entity, supplier or bidder relating to the
procurement proceedings or contract and the procuring entity and
supplier or bidder shall cooperate with, and assist the inspector.

(3) WheretheAuthority issatisfied that an investigation should
25 be conducted under subsection (1), the Authority may conduct
audits—

(&) during the tender preparation;
(b) in the course of execution of an awarded contract; and

(c) of the performance of a contract in respect of any
30 procurement as may be required.

(4) TheAuthority shall onthe commencement of aninvestigation
under subsection (1)—

(a) suspend the procurement proceedings until the conclusion
of theinvestigation; and

35 (b) issue awritten decision, within ten working days of the
commencement of theinvestigation.
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85. (1) TheAuthority shall appoint suitably qualified persons
asinspectorsfor the purpose of ensuring compliancewith thisAct.

(2) TheAuthority shall provide an inspector with a certificate
of appointment, inthe prescribed form, which shall be primafacie
evidence of the inspector’s appointment.

(3) Aninspector shall, in performing afunction under thisAct

(a) bein possession of the certificate of appointment; and

(b) show the certificate of appointment to a person who
requests to see it or who is subject to an investigation
under thisAct.

86. (1) An inspector may, with a warrant, enter premises
where information, documents or articles which may be relevant
to an investigation may be kept and—

(a) search the premises;

(b) search a person on the premises if there are reasonable
grounds for believing that the person has personal
possession of a document or article that has a bearing
on theinvestigation, except that a person shall only be
searched by a person of the same sex;

(c) examine adocument or articlefound on the premisesthat
has a bearing on the investigation;

(d) take extracts from or make copies of any book or
document found on the premisesthat has bearing onthe
investigation; and

(e) use a computer system on the premises, or require the
assistance of a person on the premises to use that
computer system, to—

(i) search any data contained in, or available from,
the computer system;

(ii) reproduce any record from the data; or

(iii) obtain information from the computer for
examination and copying; or

(f) attach and, if necessary, remove from the premises, for
examination and saf eguarding, any document or article
that appears to have abearing on the investigation.
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(2) An inspector who removes a document or article from
any premises in accordance with subsection (1) shall—

(a) issueareceipt for the document or article to the owner, or
person in charge or in control, of the premises; and

5 (b) returnthedocument or article as soon as practicable after
achieving the purpose for which it was removed.

87. An inspector shall, after completing an investigation or  Report of
inspection under section 86, submit awritten report relating to the 'Or;"i%ge&a“i%%
investigation or inspection to the Authority within a period the

10 Authority may specify.

88. (1) TheAuthority may, after considering thereport of an  Powers of
inspector made under section 87 and on being satisfied that thereis ﬁﬁgg% c')g
a breach of thisAct— or inspection

(a) direct the procuring entity to take actions that are

15 necessary to rectify the contravention;
(b) terminate the procurement proceedings;

(c) prepare and submit asummary of theinspector’sfindings
and recommendations to the relevant authorities for
action; or

20 (d) require the procuring entity to transfer procuring
responsibilities of the subject procurement to another
procuring entity.

(2) The Authority shall, before making an order under

subsection (1), givethe procuring entity and any other person whose

25 legal rights the Authority believes may be adversely affected by
the order, an opportunity to be heard.

PART IX
BIDDERS AND SUPPLIERS
89. (1) Abidderiseligibleto participateinaprocurement if —  Eligibility of

bidders
(a) the bidder hasthe legal capacity to enter into a contract; !

(b) thebidder i s solvent and not in receivership, or any business
rescue proceedingsor the subject of legal proceedings

under the Corporate Insolvency Act, 2017; Act No. 9 of
2017
(c)islicensed andin good standing with the professional body

35 to which the bidder isaligned, where applicable;
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(d) the bidder hasfulfilled the bidder’ sobligationto pay taxes
and social security contributions;

(e) the bidder does not misrepresent the bidder’sbid statusin
relation to abid by fronting or any other similar manner;

(f) the bidder’ s directors or officers have not been convicted 5
of any criminal offencerelated to professional conduct
or the making of false statements or misrepresentations
asto qualificationsfor entering into acontract within a
period of five years preceding the commencement of
the procurement proceedings, or have been suspended 10
pursuant to section 95;

(g) the bidder does not have aconflict of interest in relation
to the procurement requirement; and

(h) inthe case of aforeign bidder or local biddersthat bidder
partnerswith acitizen supplier. 15

(2) A procuring entity shall require a person to provide
information to establish that the eigibility criteriaunder subsection
(1) issatisfied.

(3) A procuringentity shall consider apersonasineligible, where
that person submitsfal se, inaccurate or incompleteinformation about 20
the person’squalifications.

(4) A procuring entity may exclude a foreign bidder from
participating in procurement proceedingswhere

(a) open national bidding is used in accordance with section
39, 25

(b) open national selectionisused in accordance with section
41:; or

(c) the procurement is subject to a reservation scheme in
accordance with section 91.

(5) Thereview of thedigibility of the biddersshall be conducted 30
as part of the preliminary examination of bids, except whereit is
conducted as part of the prequalification proceedings.

Qualification 90. (1) A procuring entity may require a bidder to meet

of bidders o jglification criteriathat the procuring entity considersappropriate
to the particular procurement requirement, to demonstrate that the 35
bidder has the capability and resourcesto effectively carry out the
contract.
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(2) A quadlification criteriashall be specifiedinthe solicitation
document and may relate to—

(a) professional and technical qualifications;
(b) financial resources and condition;
5 (c) equipment and other physical facilities;
(d) personnel and managerial capability;
(e) record of past performance of similar contracts; and

(f) registration or licensing with the relevant professional body
inthe Republic or inthe bidderscountry of originwhere
10 so required by law.

(3) A solicitation document shall state any qualification
requirements and specify the documentary evidence or information
required to demonstrate the bidder’squalifications.

(4) Qualifications shall be assessed by examining whether the
15 bidder meetsthe qualification criteria.

(5) A point system for comparing the relative level of
qualificationsof participating bidders shall be applied as prescribed.

(6) A review of the qualifications of the bidders shall be
conducted separately from the eval uation and comparison of bids.

20  (7) Whereprequalification proceedingsare not conducted, post
qualification, in which the procuring entity ascertains the
qualifications of the best evaluated bidder, shall be used.

91. (1) Despite section 13, a procuring entity shall, as Ppreference

prescribed— ad
reservation

25 (a) grant amargin of preference for the benefit of bidsby a  for schemes
target group offering goods, works or services
manufactured or performed by the target group; or

(b) reserve or set aside certain procurement requirements
for a target group, by restricting bidding to the target
30 group.

(2) A target group for any preference or reservation scheme
shall be determined in accordance with Government economic and
socia policiesand may include—

(a) citizen or local suppliers;

35 (b) goods, works or services manufactured in or provided
from the Republic or a particular region or performed
by citizens or personsfroma particular region;
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(c) citizen suppliersinaparticular industry or economic sector;

(d) small and medium sized enterprises;

(e) enterprises owned by women, youths or persons with
disabilities; or
(f)any other group designated by Government policy. 5
(3) TheAuthority, in consultation with the Government bodies

responsible for economic and social policy may formulate a
preference or reservation scheme as prescribed.

(4) A preference or reservation scheme shall state— 10
(a) thetarget group and eligibility requirements;
(b) the percentage of the preference, where applicable;
(c) the period for the operation of the scheme; and

(d) the objectives of the scheme and the means of measuring
its effectivenessin achieving those objectives. 15

(5) Whereamargin of preferenceisgrantedto citizen or local
suppliers—

(a) greater preference shall be granted to citizen suppliers,
than local suppliers, with no preference to foreign
suppliers; 20

(b) the preference to be accorded shall be proportiona to
the percentage of the contract to be actually executed
by citizen or local suppliers,; and

(c) greater preference shall be granted where citizen or local
suppliers form part of a joint venture or association 25
agreement, than where they are subcontracted by
foreign suppliers.

(6) The Authority may, in consultation with the relevant
authorities, recommend other measuresto facilitate private sector 30
participation in public procurement and to further the devel opment
of economic capacity in the Republic, as prescribed.

Participation 92. A public body or company inwhich the Government hasa
of public majority or controllinginterest iseligible to participate as abidder

Eg%gr:y in  Orsupplierin public procurement in accordance with thisAct. 35

procurement

Suboortracting 93. (1) A procuring entity shall, for the purposes of thisAct

policy and any other written law, require a foreign bidder or supplier to
sub-contract a percentage of the total value of the procurement
for al procurements of goods, works and services exceeding the
prescribed thresholdsto citizen bidders and suppliers.
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(2) The Minister shall, in consultation with the Authority,
prescribe the percentage of the total value of the procurement to
be subcontracted.

(3) A foreignbidder or supplier shal apply thefollowing methods
5 of subcontracting depending on the nature, complexity, urgency
and value of the main contract:

(a) domestic sub-contracting; or
(b) nominated sub-contracting.

(4) Themanner of implementation of a sub-contracting method
10 under subsection (3) shall be as prescribed.

(5) For the purposes of this section—

“domestic sub-contracting” means a sub-contracting
method where a bidder selectsasub-contractor to engage;
and

15 “nominated sub-contracting” means a sub-contracting method
where the procuring entity or procuring entity’'s
representative selects a sub-contractor through a
competitive process, asprescribed, and instructsthe bidder
to engage that selected sub-contractor.

20 94. (1) TheAuthority shall maintain asystem,intheformof — gyppijer
adatabase or list, to provide centralised information on potential ~ database or
suppliers of goods, works and services. list

(2) Subject to section 16, theelectronic government procurement
system shall be the source for the database established under
25 subsection (1).

(3) Theregistration of potential supplierswho areforeign bidders
shall, on an application to the Authority by that bidder, be done at
the place where a bidder participates in a bidding process in the
Republic.

30 (4) A potential supplier shall register on the electronic
government procurement system.

(5) Where an application is made under subsection (3), a
procuring entity may, withinfive daysof theapplication, register a
potential supplier onthe database or list.

35 (6) TheAuthority shall regularly publicise—
(a) the existence of the database or list;

(b) procedures for registering and updating entries on the
database or list;
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(c) the conditions to be satisfied for entry on the database or
list and the documentary evidence required; and

(d) the period of any registration and requirementsfor updating
entries.

(7) Anentry inthe database or list shall not be subject toany 5
digibility criteriaother than that set out in section 89.

(8) The registration of bidders shall be undertaken by the
Authority as a continuous process.

(9) A database or list maintained by the Authority under this
section shall be reviewed and updated on aregular basis. 10

(10) The Authority operating a system or database under this
section shall notify potential suppliers of—

(a) their inclusion in the database or list;

(b) any rejection of arequest to register and the reasons for
that rejection; and 15

(c) their removal from the database or list and the reasons
for such removal.

Suspension 95. (1) The Authority may, on its own motion or on the

of bidderor  recommendation of aninvestigative agency or institution, suspend

supplier abidder or supplier from participatingin public procurement on the 20
grounds specified in section 96.

(2) A bidder or supplier shall not be suspended except where

(a) noticeinwriting is given to the bidder or supplier of the
groundsfor the proposed suspension and the details of
thealleged grounds; 25

(b) an opportunity isgiven to the bidder or supplier to respond
tothe alleged grounds; and

(c)m an investigation of the facts of the case is undertaken
by the Authority.

(3) A suspension imposed under subsection (2) shall not be 30
less than one year and shall not exceed five years.
Grounds for 96. A bidder or supplier shall be suspended from participating
ey in procurement where the bidder or supplier has

supplier (a) offered, given, or agreed to give, directly or indirectly an

inducementor anything of value to a public officer to 35
influence an act, decision orproceeding of a procuring
entity;
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(b) provided falseinformationin abid or any other document
submitted to a procuring entity in connection with a
procurement process or contract;

(¢) connivedtointerferewith the participation of other bidders;

5 (d) refused to sign a contract or to furnish a performance
security in accordance with theterms of the solicitation
document and bid, if required to do so;

(e) assigned a contract to a third party;
(ffailed to comply with abid securing declaration; or

10 (9) nonperformance or under performance of contractual
obligations except that the nonperformance or under
performance is not due to any force majeure.

97. (1) The Authority may, on its own motion or on  Permanent
recommendation of a Iav\{ e?nfor.cement agency with inve.sti.gat?ve gfr S(I’prz'l?grer
15 powers, permanently prohibit abidder or supplier from participating
in public procurement on the following grounds:

(a) committing an offencerelating to procurement under this
Act or any other law;

(b) giving falseinformation about the bidder’s or supplier’'s
20 qualifications;

(c) misconduct relating to the submission, evaluation and
awarding of bids, including corrupt, fraudulent, collusive
or coercive practices, price fixing, a pattern of
underpricing of bidsand breach of confidentiality;

25 (d) conviction of acriminal offence relating to obtaining or
attempting to obtain a contract or subcontract;

(e) conviction of acrimerelated to business or professional
activities; or
(f) any other grounds as prescribed.

30 98. A procuring entity shall reject a bid, proposal, offer or  Rejection of
quotation of a bidder or supplier if the bidder or supplier offers, Blr% osal

gives or agrees to give, directly or indirectly an inducement or  offer or

anything of valueto an office holder toinfluencean act, decisionor ~ duetation

proceeding of aprocuring entity.
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99. Abidder or supplier aggrieved by adecision of theAuthority
to suspend the bidder or supplier from participating in public
procurement or over any other matter under this Act may submit
the matter to arbitration within ten days of the Authority’sdecision
to suspend. 5

PART X
APPEALS

100. (1) A bidder or supplier whoisaggrieved withadecision
made by a procuring entity under this Act may appeal against the
decisionto theAuthority. 10

(2) An application under subsection (1) shall be made in the
prescribed manner on payment of the prescribed fee.

(3) TheAuthority shall not accept an application made under
thissection unlessit is submitted within ten working daysfromthe
datethe bidder submitting the application wasinformed of or became 15
aware of the circumstances giving rise to the application or from
the date the bidder should have become aware of those
circumstances, whichever is earlier.

(4) Unlessan application is dismissed or resolved by mutual
agreement between the applicant and the procuring entity, the 20
Authority shall

(a) onreceipt of the application, institute an investigation;

(b) ensure that no contract award is made prior to the
resolution of the application; and

(c) issue awritten decision, within ten working days after the 25
submission of the application.

(5) A decision issued under paragraph (c) of subsection (4)
shall state

(a) whether the application is upheld, in whole or in part or
dismissed; 30
(b) the reasons for the decision; and

(c) any corrective measures that are to be taken by the
procuring entity or the bidder.

(6) A bidder or supplier whoisaggrieved by the decision of the
Authority may submit the matter to arbitration under section 101. 35
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101.  Any dispute over a matter or decision made under this Dispute to be
Act shall be determined by arbitration in accordance with the ~determined

provision of theArbitration Act. ar}é)itration
Act No. 19
of 2000
PART XI
5 GENERAL Provisions

102. (1) Theobjectiveof aframework agreementistoenable Framework
aprocuring entity make an arrangement with a.sel ected supplier or ~ 2greements
identified contractor to procure goods, works and services whose
quantities and delivery schedul es are not defined or determinedin

10 the procurement process.

(2) A procuring entity may enter into a framework agreement
through open tender if—

(a) the procurement valueiswithin the threshol ds prescribed
under thisAct;

15 (b) the required quantity of goods, works or services cannot
bedetermined at thetime of entering into the agreement;
and

(c) aminimum of seven alternative vendors are included for
each category.

20 (3) The maximum term for a framework agreement shall be
three years and, for agreements exceeding one year, a value for
money assessment shall be undertaken annually to determine
whether the terms designated in the framework agreement remain
competitive.

25  (4) When implementing a framework agreement, a procuring
entity may
(a) procure through calloffs order when necessary; or

(b) invite minicompetition among persons that have entered
into the framework agreement in the respective category.

30 (5) For the purposes of subsection (4)—

“calloffs order” means an order made using a framework
agreement with one or more contractors, suppliers or
consultants for adefined quantity of works, goods,
consultancy covering terms and conditionsincluding price

35 that users require to meet the immediate requirements.
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(6) An evaluation committee shall evaluate bids under the
category specified in subsection (4) (b).

(7) A procurement unit shall prepare procurement reportsevery
quarter with an analysis of items procured through framework
agreements and these reports shall include an analysis of pattern 5
of usage, procurement costs in relation to the prevailing market
rates and any recommendations.

(8) A procurement undertaken through aframework agreement
may be subj ect to preferences and reservations provided for inthis
Act. 10

103. The Authority may promulgate a code of conduct to
regul ate office holders, bidders and suppliers involved in public
procurement of goods, works and services.

104. (1) A person participatingin public procurement of
goods, works or services shall— 15

(a) abide by the obligations under this Act, the contract and
other instruments applicableto the person’s conduct and
activitiesrelated to public procurement; and

(b) not commit or abet corrupt, fraudulent, collusiveor coercive
practices. 20

(2) Subject to subsection (3), a person who contravenes
subsection (1) commitsan offenceand isliable, on convictionto a
fine not exceeding five hundred thousand penalty units or to
imprisonment for aterm not exceeding five years, or to both.

(3) A person who commits an act of corruption shall be 25
prosecuted in accordance with the provisions of the AntiCorruption
Commission Act, 2012.

105. (1) A person commits an offence if that peredrnces

(a) without reasonable excuse fails or refuses to give
information, or produce any document, record or report 30
required under thisAct;

(b) assaults, resists or obstructs any officer or employee of
the Authority, or any other authority exercising
monitoring and oversight functions over public
procurement, in the exercise of their functions under 35
thisAct;
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(c) contrary to this Act, interferes with or exerts undue
influence on any officer or employee of the Authority
or aprocuring entity in the performance of their functions
or in the exercise of the powers under thisAct;

(d) conspiresto raise prices or lower the quantity or quality
of goods, services or works for procuring entities that
intend to acquire products or servicesthrough abidding
process;

(e) in the case of an electronically submitted bid, alters,
modifies, interceptsor deletesinformation; or

(f) certifies substandard goods or works that areincomplete,
non-existent, or whose quality isbelow the specifications
contained in the contract.

(2) An office holder commits an offenceif that office holder

(a) due to recklessness or dishonesty, fails to exercise the
powers as an office holder and to discharge duties in
accordance with thisAct;

(b) uses the position as an office holder dishonestly or with
theintention of directly or indirectly gaining an advantage
for oneself or someone else or causing detriment to a
procuring entity;

(c) subject to the Penal Code Act, uses the position as an
office holder recklessly without regard to whether the
conduct may directly or indirectly gain an advantagefor
oneself or someone else or cause detriment to a
procuring entity;

(d) usesinformation obtained because of the position as an
office holder to gain an advantage for oneself or
someone else or cause detriment to aprocuring entity;

(e) tampers with a bid, including any document or item
submitted with the bid, by opening, burning, tearing,
destroying, or partially burning, tearing or destroying,
atering, erasing, falsifying or rendering incomplete or
misleading information;

(f) publishesor disclosesinformation rel ating to procurement
of assets, other than in the proper and authorised course
of duties as an office holder; or

(g) contravenesor wilfully failsto comply with thisAct.

N.A.B. 8, 2020
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(3) A person convicted of an offence under subsection (2), is
liable to the applicable administrative and legal sanctionsapplicable
to office holders under the office hol ders conditions of employment
and any other written law.

(4) Without limiting the generality of subsection (3), theAuthority
may, where an office holder contravenes this Act, recommend to
the employer appropriate administrative and legal sanctionsonthe
office holder, including—

(a) disciplinary proceedings,

(b) suspension from employment;
(c) demotion;

(d) surcharge;

(e) transfer or refusal of transfer;
(fysummary dismissal; or

(g) any other recommendation that the Authority may consider
appropriate.

(5) Despite subsection (4), the Authority may refer the case of
an erring office holder to an appropriate law enforcement agency
or professional body.

106. Where acontrolling officer or chief executive officer of
aprocuring entity satisfiesthe Authority, or other relevant oversight
or enforcement body, that the controlling officer or chief executive
officer had, in accordance with this Act delegated functions to
another person or body or committee, that other person and every
member of that body or committee shall be accountable for any
failureto comply.

107. A person who commits an offence under this Act for
which apenalty isnot specifiedisliable, on conviction, to afinenot
exceeding five hundred thousand penalty unitsor to imprisonment
for aterm not exceeding five years, or to both.

108. Where an offence under this Act is committed by a
body corporate or unincorporate body, with the knowledge, consent
or connivance of the director, manager, shareholder or partner of
the body corporate or unincorporate body, that director, manager,
shareholder or partner commits the same offence as the body
corporate or body unincorporate andisliable, on conviction, tothe
penalty specified for that offence.

N.A.B. 8, 2020
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109. (1) A court may order a person to compensate a
procuring entity for any damage or loss suffered by the procuring
entity, if the damage or loss resulted from an offence committed
by the person.

(2) Any compensation ordered under subsection (1) isacivil
debt due to the procuring entity.

110. TheAuthority may, where aprocuring entity contravenes
thisAct, transfer its procurement function to abody or procurement
agency appointed by the Authority, until the Authority is satisfied
that the causes of the contravention have been rectified by the
procuring entity.

111. (1) TheAuthority may issue public procurement circulars
and instructions to provide further guidance on the interpretation
and application of thisAct.

(2) TheAuthority shall publish, for public information, texts of
thisAct, regulations, circulars, standards and directives of general
application and thelist of biddersand supplierswho are suspended
or prohibited from participating in public procurement.

112. (1) The Minister may, on the recommendation of the
Authority, by statutory instrument, make regul ationsfor the better
carrying out of the provisions of thisAct.

(2) Without limiting the generality of subsection (1), regulations
made under this Act may provide for the—

(a) publication of notices, pre qualification, devel opment of
short-listsand selection of singlebidders;

(b) management of the bidding process, including prebid
meetings,

clarification and amendment of solicitation documents and
thewithdrawal, modification and substitution of bids;

(c) use of aprocurement procedure structured astwo or more
procurements;

(d) sanctions imposed on office holders that incur loss from
that office holder’s actions;

(e) use of information and communication technologies,
including the use of an eprocurement system or website
set up by the Authority and the publication of data and
information in open dataformats;

(f) evaluation criteria;
(g) maintenance of procurement records;
(h) circumstances amounting to an emergency;

Compensation

Transfer of
functions of
procuring
entity to
other body

Circularsand
publications

Regulations
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(i) form and manner of appointment of a procurement agent;
(j) procurement thresholds;

(K) manner of conducting negotiations;

(I formand manner of preparing multiyear procurement plans;

(m) fees and charges to be levied and paid in respect of any
matter or thing required or permitted to be donefor the
purposes of thisAct;

(n) forms to be used for the purposes of this Act and the
manner in which applications are to be made;

(o) types of contract to be used;

(p) amount to be paid by an officeholder for thelossresulting
from that office holder’s actions; and

(g) socio-economic impact of any procurement and
environmental sustainability.

113. (1) The Public Procurement Act, 2008, is repealed.
(2) Despitesubsection (1), every order, direction or appointment
issued, given or made under the provisions of the repealed Act

shall be valid until otherwise cancelled, revoked or varied under
the provisions of thisAct.

(3) A person who immediately before the commencement of
this Act held office as Director, Secretary or employee of the
Authority shall continue to hold that office as Director, Secretary
or employee of the Authority asif appointed under thisAct.

(4) The service of the staff of the Authority referred to under
subsection (3) shall be treated as continuous service.

(5) TheDirectorGenera appointed under therepeaed Act shall
continueto hold officeasif appointed under thisAct subject to the
termsand conditions of appointment andiséeligiblefor reappointment
for afurther term.

(6) A personwho immediately before the commencement of
thisAct held office as a member of the former Board or member
of aCommittee of the Board shall hold office as a member of the
Board for aperiod of three months after which the Minister shall
appoint the membersof the Board in accordancewith the provisions
of thisAct.

(7) A procuring entity, which at thecommencement of thisAct
is unable to use the electronic government procurement system
shall comply with the provisions of thisAct within three years of
commencement of thisAct.

(8) The Second Schedule applies to the matters specified in
that Schedule.

N.A.B. 8, 2020
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FIRST SCHEDULE
(Sections 5 (3) and 7(3))

ADMINISTRATION OF THE AUTHORITY

PART |
5 BoARD OF AUTHORITY
1. (1) The seal of the Authority is a device that may be Sed of
determined by the Board and shall be kept by the Secretary. Authority

(2) The affixing of the seal shall be authenticated by the
Chairperson or the Vice Chairperson and the Secretary or any
10 other person authorised in that behal f by aresolution of the Board.

(3) A contract or instrument which, if entered into or executed
by a person not being a body corporate, would not be required to
be under seal, may be entered into or executed without seal on
behalf of theAuthority by the Secretary or any other person generdly

15 or specifically authorised by the Board in that behalf.

(4) A document purporting to be adocument under the seal of
the Authority or issued on behalf of the Board shall bereceivedin
evidence and shall be executed or issued, as the case may be,
without any further proof, unless the contrary is proved.

20 2. (1) Subjecttotheother provisionsof thisAct, amember of  Tenure of
the Board shall hold office for a period of three years from the Sgégneg;‘d
date of appointment and may be reappointed for afurther period
of three years.

(2) Subject to theother provisionsof thisPart, amember shall,

25 ontheexpiration of the period for which the member is appointed,

continueto hold office until another member isappointed to succeed
that member.

(3) The office of a member becomes vacant—
(a) on the member’s death;
30 (b) if the member is adjudged bankrupt;

(c) if the member is absent from three consecutive meetings
of the Board of which the member has had notice,
without the prior approval of the Board;

(d) on the expiry of one month’'s notice of the member’s

35 intention to resign from office, given by the member in
writing to the Board;
40 (e) if the member ceases to hold the office which qualified

that member for appointment;
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() if the member becomes mentally or physically incapable
of performing the duties of amember of the Board; or

(g) if the member is convicted of an offence under thisAct
or any other written law and sentenced to imprisonment
for aterm of six months or more. 5

(4) A member may resign from office by giving not lessthan
one month’s noticeinwriting to the Board.

(5) Where the office of a member becomes vacant, another
person shall be appointed in the place of the member who vacates
office in accordance with subsection (1), and such member shall 10
hold office for the remainder of the term.

Proceedings 3. (1) Subject tothe other provisionsof thisAct, the Board
of Board may regulate its own procedure.

(2) The Board shall meet for the transaction of business, at
least once in every three months at such places and times as the 15
Chairperson may determine.

(3) The Chairperson may, upon giving notice of not less than
fourteen days, call a meeting of the Board and shall call aspecia
meeting upon receiving awritten request from at least five members
of the Board. 20

(4) If the urgency of any particular matter does not permit the
giving of the noticerequired under subsection (3), aspecia meeting
may be called by the Chairperson upon giving a shorter notice.

(5) Seven members of the Board shall forma quorum.
(6) There shall preside at any meeting of the Board— 25
(a) the Chairperson;

(b) in the absence of the Chairperson, the ViceChairperson;
and

(c) in the absence of both the Chairperson and the Vice
Chairperson, such member asthe members present may 30
elect from amongst themselves for the purpose of that
meeting.

(7) A decisonof theBoard onany question shall beby amgjority
of votes of the members present and voting at the meeting and, in
the event of an equality of votes, the person presiding at themeeting 35
shall have, in addition to adeliberative vote, a casting vote.
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(8) Where a member is for any reason unable to attend any
meeting of the Board, the member may, in writing, nominate another
person from the same organisation to attend such meeting in that
member’s stead and such person shall be deemed to be a member

5 for the purpose of that meeting.

(9) The Board may invite any person whaose presenceisinits
opinion desirableto attend and to participate in the deliberations of
ameeting of the Board but such person shall have no vote.

(10) Thevalidity of any proceedings, act or decision of the Board

10 shall not be affected by any vacancy in the membership of the
Board or by any defect in the appointment of any member or by
reason that aperson not entitled so to do, took part inthe proceedings.

(11) TheBoard shall cause minutesto bekept of the proceedings
of every meeting of the Board and every meeting of any committee
15 established by the Board.

4. (1) The Board may, for the purpose of performing its Committees
functionsunder thisAct, establish such committees asit considers
necessary and delegate to those committees any of its functions.

(2) The Board may appoint as members of a committee

20 constituted under subparagraph (1), persons who are or are not

members of the Board and such persons shall hold office for such
period as the Board may determine.

(3) A committee of the Board may regulateitsown procedure.

5. (1) A Procurement Committee shall ensure that a Functions of
25 procurement by a procuring entity is conducted in accordance Eroorf]m’nfe”t
with thisAct.

(2) A Procurement Committeeisresponsiblefor providing prior
authorisation of the procurement process in accordance with the
procedure specified in section 34.

30 6. Thereshall be paidto membersof the Board membersof a  Allowances
committee of the Board or members of the Review Board such ~ ©f members
allowances as the Emoluments Commission may, on the
recommendation of the Minister, determine.

7. Anactionor other proceeding shall not lieor beinstituted  Immunity of
35 against amember of the Board or a committee of the Board, or a  embersand
member of staff of the Authority for or in respect of any act or  Authority
thing done or omitted to be done in good faith in the exercise or
performance of any of the powers, functions or duties conferred

under thisAct.
N.A.B. 8, 2020
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8. (1) A member or person whois present at a meeting of
the Board or a committee of the Board at which any matter, in
which that person or that person’srelative or associate, isdirectly
or indirectly interested in a private capacity, is the subject of
consideration shall, as soon as is practicable after the
commencement of the meeting, disclose that interest and shall
not, unless the Board or the committee otherwise directs, take
part in any consideration or discussion of, or vote on any question
relating to, that matter.

(2) A disclosure of interest made under this paragraph shall
be recorded in the minutes of the meeting at which it is made.

9. (1) A person shal not, without the consent in writing
given by or on behalf of the Board, otherwisethan in the course
of duties of that person, publish or discloseto any other person,
the contents of any document, communication or information,
which relates to, or which has come to the knowledge of that
person in the course of that person’s duties under thisAct.

(2) A person who contravene subsection (1) commits an
offenceand isliable, on conviction, to afine not exceeding two
hundred thousand penalty units or to imprisonment for aterm
not exceeding two years, or to both.

(3) A person who, having any information which to the
knowledge of that person has been published or disclosed in
contravention of subparagraph (1), unlawfully publishes or
communicates theinformation to any other person, commitsan
offenceand isliable, on conviction, to afine not exceeding one
hundred thousand penalty units or to imprisonment for aterm
not exceeding one year, or to both.
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PART 11
FinanciaL Provisions

10. (1) The funds of the Authority consists of moneys that  Funds of
may— Authority

5 () be appropriated to the Authority by Parliament for the
purposes of theAuthority;

(b) bepaid to the Authority by way of fees, charges, grants
or donations; and

(c) otherwise vest in or accrue to the Authority.
10 (2 TheAuthority may—

(a) subject totheapproval of the Minister, accept moneys by
way of grants or donations from any source within or
outside Zambig;

(b) subject to the approval of the Minister, raise by way of
15 loans or otherwise, such moneys as it may require for
the discharge of its functions; and

(c) inaccordance with the regul ations made under thisAct,
charge fees for services provided by the Authority.

(3) Thereshall be paid from the funds of the Authority

2 (a) the salaries, allowances, loans, gratuities and pensions of
the staff of the Authority and other payments for the
recruitment and retention of the staff;

(b) such reasonabl e travelling and subsistence all owances or
other allowances for members, members of any
30 committee of the Board and staff of the Authority when
engaged on the business of the Authority at such rates
that Emoluments Commission, on the recommendation
of the Board, determine; and

(c) any other expensesincurred by the Board in the performance
35 of the Board’s functions under thisAct.

(4) TheAuthority may, withtheapproval of theBoard, investin
manner that it considersnecessary fundsthat it does not immediately
require for the discharge of itsfunctions.

11. Thefinancia year of the Authority shall be the period of ~ Financia
year

40 twelve months ending on 31st December of each year.
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Accounts 12. (1) TheAuthority shall cause to be kept proper books of
account and other records relating to its accounts.

(2) Theaccounts of the Authority shall be audited annually by
theAuditorGeneral or an auditor appointed by the Auditor-General.

Annual 13. (1) Assoon as practicable, but not later than ninety days 5
report after theend of thefinancial year, the Authority shall submit tothe
Minister areport concerningitsactivitiesduring thefinancial year.

(2) Thereport, under subparagraph (1), shal includeinformation
onthefinancial affairsof the Authority and there shall be appended
to the report— 10

(a) an audited statement financial position;
(b) an audited statement of comprehensive income; and
(c) such other information asthe Minister may require.

(3) The Minister shall, not later than seven days after the first
sitting of the National Assembly next after receipt of the report 15

referred to in subparagraph (1), lay the report before the National
Assembly.

N.A.B. 8, 2020
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SECOND SCHEDULE
(Section 113)

SAVING AND TRANSITIONAL PrOVISION

1. (1) Onor after the commencement of thisAct, there shall
betransferred to, vestin and subsist against, the Authority by virtue
of thisAct and without further assurance, the assets, rights, liabilities
and obligations which immediately before the commencement of
this Act were the assets, rights, liabilities and obligations of the
Authority under the repealed Act.

(2) Subject to subparagraph (1), every deed, bond or agreement,
other than an agreement for personal service, to which theAuthority
was a party immediately before the commencement of this Act
whether or not of a nature that rights, liabilities and obligations
could beassigned, shall, unlessits subject matter or terms make it
impossiblethat it should have effect asmodified, as provided under
this paragraph, have effect as if

(&) theAuthority had been party toit;

(b) for any reference to the Authority under the repealed
Act, there were substituted, with respect to anything
required to be done on or after the commencement of
thisAct, areference to the Authority; or

(c) for any reference to an officer of the Authority under the
repealed Act, not being a party to it and beneficialy
interested, there were substituted, with respect to
anything required to be done on or after the
commencement of thisAct, areference to such officer
of the Authority asthe Authority shall designate.

(3) Where under this Act, any assets, rights, liabilities and
obligations of the Authority under the repealed Act are considered
to be transferred to the Authority in respect of which transfer a
written law provides for registration, the Authority shall make an
application, inwriting, to the appropriate registration authority for
registration of the transfer.

(4) The registration authority referred to in subparagraph (3)
shall make such entries in the appropriate register as shall give
effect to the transfer and, where applicable, issueto thetransferee
concerned a certificate of title in respect of the property or make
necessary amendments to the register and shall endorse the deeds
relating to thetitle, right or obligation concerned and registration
feesor other dutiesshall not be payablein respect of thetransaction.

N.A.B. 8, 2020
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Legd 2. (1) Any legal proceedings or application of the Authority

proceedings  ynder the repealed Act pending immediately before the
commencement of thisAct by or against the Authority under the
repealed Act may be continued by or against the Authority.

(2) After the commencement of this Act, proceedings in 5
respect of any right, liability or obligation which was vested in,
held, enjoyed, incurred or suffered by the Authority under the
repealed Act may beinstituted by or against the Authority.



